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Presidential Documents

. Title 3—
The _ President

Proclamation 6613 of October 16, 1993

World Food Day, 1993 and 1994

By the President of the United States of America

" A Proclamation

Arising from poverty, homelessness, civil strife or famine, hunger burdens
the lives of nearly 800 million people throughout the world. Women and .
children suffer the most. Studies suggest that in developing countries, some

36 percent of children under 6 years of age are moderately or severely

undernourished.

On this World Food Day, let us commit ourselves to bringing change to
the lives of those who suffer from hunger and to preserving the resources
we will need in the years ahead. .

Failure to protect our environment now and in the future will clearl{ affect

. the ability of countries to produce food and fiber for growing populations.

The United Nations has indicated that the world may not be able to feed
itself by sometime early in the next century if we continue to abuse produc-
tive soil. If world food production is to be maintained and enhanced, we
must learn to safeguard the biological diversity that underpins our agricul-
tural system. Today, the biological foundation is imperiled. Traditional crop
varieties and animal breeds are becoming endangered. Many are already:
extinct. When we lose a traditional wheat or rice variety, we lose its unique
characteristics and its potential pest and disease resistance, drought tolerance,
or nutritional benefits. Nature’s diversity is a precious inheritance. We cannot
live on this earth without it. Through sound agricultural practices and
intelligent shepherding of our natural resources, we can nourish and protect
our land, forests, rivers, and streams.

The almost constant threat of famine in Africa and the continuing food
problems in Asia should remind us all of our global vulnerability, especially
as.the population continues to grow. Raising the global community’s aware- -
ness of the hunger that afflicts the young, the infirm, the poor, and the
elderly—and considering the needs of others each day—can bring change
and help ensure our food supply for the future. '

The Congress, by House Joint Resolution 218, has designated October 16, -
1993, and October 16, 1994, as “World Food Day” and has authorized
and requested the President to issue a proclamation in observance of these
days. - o _

NOW, THEREFORE, I, WILLIAM ]. CLINTON, President of the United States
of America, do hereby proclaim October 16, 1993, and October 16, 1994,

‘as World Food Day. I call on all Americans to observe these days with

appropriate programs and activities. -
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IN WITNESS WHEREOF, I have hereunto set my hand this sixteenth day
of October, in the year of our Lord nineteen hundred and ninety-three,
and of the Independence of the United States of America the two hundred

and eighteenth.
WM

[FR Doc. 93-25952
Filed 10-18-93; 2:59 pml|
Billing code 3195-01-P
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Proclamation 6614 of October 16, 1993

National Forest Products Week, 1993

By the President of the United States of America

A Proclamation

Our National Forests are a priceless heritage, a gift that we hold in trust
for future generations. As stewards of this inheritance, we have the obligation
of preserving the capacity of these lands to sustain, not only themselves,
but also the species that depend on them. Even as we strive to fulfill
this obligation, the American people are asking fundamental questions about
how our National Forests are managed and about how best to ensure a
healthy and productive land.

Much has already been done to protect our forests. Of the 191 million
acres of National Forest, 3¢ million have been set aside as part of the
wilderness preservation system, a system that safeguards wilderness for future
use and enjoyment. National Forests include more than 4,300 miles of des-

. ignated segments of the National Wild and Scenic Rivers Systems. These
rivers are maintained in a free-flowing condition for the enjoyment of this
and future generations.

Much more remains to be done, and we are only beginning to fathom,
however incompletely, the complexities of the ecosystems of which our
National Forests are composed. We know that over 250 threatened and
endangered species of fish, animals, and plants inhabit National Forests
and are dependent on them for survival. We also know that the key to
protecting these and other species is to maintain healthy ecosystems through
effective management of National Forests. In addition, we now understand
that our forests are only one part of a global mosaic of forest ecosystems
and that, if we are to. be a world leader in environmental conservation,
our stewardship must set standards for the world to emulate.

Our National Forests are also vital to our physical and spiritual well-being.
National Forests are the single largest provider of outdoor recreation in
the United States, providing 288 million visitor days at Forest Service camp-
grounds, picnic areas, and other recreation attractions in the past year.
Products generated from National Forests support jobs for hundreds of thou-
sands of workers, most located in rural America. People whose livelihoods
are dependent on forest products industries must be considered as we reexam-
ine the role of National Forests in promoting the welfare of all Americans.

Clearly, we are moving toward a new era in the stewardship of public
lands. This new era is one in which we must blend environmental values
with the needs of people in such a way that the National Forests represent
diverse, healthy, productive, and sustainable ecosystems. Ecosystem manage-
inent must be grounded on sound science and on compliance with existing
aw.

In recognition of the central role our forests play in enhancing the welfare
of our Nation, the Congress, by Public Law 86-753 (36 U.S.C. 163), has
designated the week beginning on the third Sunday in October of each
year as “National Forest Products Week” and requested the President to
issue a proclamation in observance of this week.
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[FR Doc. 93-25951
Filed 10-18-93; 2:58 pm]
Billing code 3195-01-P

NOW, THEREFORE, I, WILLIAM ]. CLINTON, President of the United States
of America, do hereby proclaim the week beginning October 17, 1993, as
National Forest Products Week and call upon all Americans to observe
that week with appropriate ceremonies and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this sixteenth day
of October, in the year of our Lord nineteen hundred and ninety-three,
and of the Independence of the United States of America the two hundred

and eighteenth.
. - q )
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Executive Order 12872 of October 18, 1993

Blocking Property of Persons Obstructing Democratization
in Haiti

By the authority vested in -me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.), the National Emergencies
Act (50 US.C. 1601 et seq.), and section 301 of title 3, United States
Code, and in order to take additional steps with respect to the grave events
that have occurred in the Republic of Haiti to disrupt the legitimate exercise
of power by the democratically elected government of that country and
with respect to the national emergency described and declared in Executive
Order No. 12775, ~

I, WILLIAM J. CLINTON, President of the United States of America, hereby
order:

Section 1. Except to the extent provided in regulations, orders, directives,
or licenses, which may hereafter be issued pursuant to this order, and
notwithstanding the existence of any rights or obligations conferred or im-
osed by any international agreement or any contract entered into or any
icense or permit granted before the effective date of this order, all property
and interests in property of persons: -

(a) Who have contributed to the obstruction of the implementation of
the United Nations Security Council Resolutions 841 and 873, the Governors
Island Agreement of July 3, 1993, or the activities of the United Nations
Mission in Haiti;

(b) Who have perpetuated or contributed to the violence in Haiti; or

(c) Who have materially or financially supported any of the foregoing,
that are in the United States, that hereafter come within the United States,
or that are or hereafter come within the possession or control of United
States persons, including their overseas branches, are blocked.

Sec. 2. Any transaction subject to U.S. jurisdiction that evades or avoids,
or has the purpose of evading or avoiding, or attempts to violate, any
of the prohibitions set forth in this order, or in Executive Orders Nos.
12775, 12779, or 12853, is prohibited, notwithstanding the existence of
any rights or obligations conferred or imposed by any international agreement

_or any contract entered into or any license or permit granted before the
effective date of this order, except to the extent provided in regulations,
orders, directives, or licenses issued pursuant to the relevant Executive
order and in effect on the effective date of this order.

Sec. 3. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to take such actions, including the promulgation
of rules and regulations, and to employ all powers granted to me by the
International Emergency Economic Powers Act, as may be necessary to carry
out the purpose of this order. The Secretary of the Treasury may redelegate
any of these functions to other officers and agencies of the United States
Government, all agencies of which are hereby directed to take all appropriate
measures within their authority to carry out the provisions of this order,
including suspension or termination of licenses or other authorizations in
effect as of the date of this order.
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[FR Doc. 9325983
Filed 10-18-93; 4:26 pm)
Billing code 3195-01-P

Sec. 4. Nothing contained in this order shall create any right or benefit,
substantive or procedural, enforceable by any party against the United States,
its agencies or instrumentalities, its officers or employees, or any other
person.

Sec. 5. (a) This order shall take effect at 11:59 p.m., eastern daylight time
on October 18, 1993.

(b) This order shall be transmitted to the Congress and -published in
the Federal Register. ° .

THE WHITE HOUSE,
October 18, 1993.

Editorial note: For the President’s message to Congress and a statement by the Press Secretary
on these further sanctions against Haiti, see issue 42 of the Weekly Compilation of Presidential
Documents.
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-DEPARTMENT OF TRANSPORTATION
Federal Aviation Admlnlstratlon

14 CFR Part 39

[Docket No. 93-CE-31-AD; Amendment 39—
8714; AD 93-20-06)

~ Airworthiness Directives: Ayres
Corporation S20 and S2R Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Ayres Corporation
(Ayres) 52D and S2R series airplanes.
This action requires inspecting the -
existing aluminum outboard wing
huckbolts for damage (cracks, fatigue, or
shearing), replacing the aluminum
outboard wing huckbolts with steel
huckbolts immediately if damaged
huckbolts are found or, if no demaged
huckbolts are found, replacing the
huckbolts within a certain amount of
airplane usage. Investigation of a recent
in-flight incident where an Ayres Model
S2R airplane lost stiffness in the
outboard wing section revealed shearing
of aluminum outboard wing huckbolts
that hold the top main spar cap to the
spar web. The actions specified by this
AD are intended to prevent structural
damage to the wing caused by damaged
huckbolts, which could result in loss of
control of the airplane.

DATES: Effective December 3, 1993, The
incorporation by reference of certain
publications listed in the regulations is

. approved by the Director of the Federal
Register as of December 3, 1993.
ADDRESSES: Service information that
applies to this AD may be obtained from
the Ayres Corporation, P.O. Box 3090,
Albany, Georgia 31708; Telephone (912)
883-1440. This information may also be
examined at the Federal Aviation

Administration (FAA), Central Region,

'Office of the Assistant Chief Counsel,

room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW.,, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Ms.
Cindy Lorenzen, Aerospace Engineer,
Atlanta Aircraft Certification Office,
1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349; Telephone (404)
991-2910; Facsimile (316) 991-3606.’
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
that would apply to certain Ayres $2D
and S2R series airplanes was published
in the Federal Register on June 22, 1993
(58 FR 33920). The action proposed to
require inspecting the existing
aluminum outboard wing huckbolts for
damage (cracks, fatigue, or shearing),
replacing the aluminum outboard wing
huckbolts with steel huckbolts
immediately if any damaged huckbolts
are found or, if no damaged huckbolts
are found, replacing the aluminum
huckbolts with steel huckbolts within a
certain amount of airplane usage. The
proposed actions would be
accomplished in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Ayres Service Bulletin No.
SB-AG-33, dated February 24, 1993.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review of all available
information, the FAA has determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. The FAA has determined
that these minor corrections will not
change the meaning of the AD nor add
any additional burden upon the public
than was already proposed.

The FAA estimates that 1,700
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 11 workhours per
airplane to accomplish the required
action, and that the average labor rate is
approximately $55 an hour, Parts cost
approximately $40 per airplane. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $1,096,500. These figures take into
account that none of the affected -

airplane operators have accomplished
the required actions.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

. For the reasons discussed above, 1
certify that this action (1) is nota
“significant regulatory action” under
Executive Order 12866; (2) is not a
*“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as

- follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new AD:
93-20-06 Ayres Corporation: Amendment

39-8714; Docket No. 93-CE-31-AD.

Applicability. The following model and
serial number airplanes, certificated in any
category:
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Serial Nos.

All serial numbers.

5000 through 5099, 1380R,
and 1416R through 2582R.
R1340-001 through R1340-
028 (with or without DC

suffix).

R35-001 through R3S-011
(with or without DC suffix).
R1820-001 through R1820-
035 (with or without DC

suffix).

T11-001 through T11-005
(with or without DC suffix).
T15-001 twough T15-029
{with or without DC suffix);
and T27-001 through T27-
029 (with or without DC

suffix).

6000 through 6049, T34-001
through T34-143, T34-145,
T34-147 through T34-167,
T34-170, T34-171, and
T34-180 (with or withowt
DC suffix); and T41-001
through T41-143, T41-145,
T41-147 through T41-167,
T41-170, T41-171, and
T41-180 (with or without
DC suffix).

T45-001 (with or without DC
suffix).

-----

S2R-R1820 ..

......

S2R-T11
S2R-T15

S2R-T45

Compliance: Required as indicated, unless
already accomplished.

Note 1: The compliance times specified in
this AD take precedence over those
referenced in Ayres Service Bulletin (SB) No
SB-AG-33, dated February 24, 1993,

To prevent structural damage to the wing
caused by damaged aluminum outboard wing
huckbolts, which could result in loss of

control of the airplane, accomplish the
following:

(a) Within the next 50 hours time-in-
service after the effective date of this AD,
inspect the existing aluminum outboard wing
huckbolts for cracks, shearing, or fatigue in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS: I. Inspection, section of
Ayres SB No. SB-AG-33, dated February 24,
1993.

(1) If sheared, cracked. or fatigued
sluminum outboard wing huckbolts are
found, prior to further flight, replace the last
13 vertical rows of aluminum huckbolts with
NAS 1103 steel bolts or with steel huckbolts
in accordance with the ACCOMPLISHMENT
INSTRUCTIONS: II. Repair, section of Ayres
SB No. SB-AG-33, dated February 24, 1993.

(2) If no cracked, sheared, or fatigued
huckbolts are found, reinspect at intervals
not to exceed 100 hours TIS. Accomplish no
more than five 100-hour inspection
repetitions before replacing the huckbolts as
required by paragraph (b) of this AD.

Note 2: The FAA established the
compliance times of the initial inspection
and the repetitive inspections to coincide
with the replacement compliance time
specified in paragraph (b) of this AD.

(b) Within the next 650 hours TIS after the
effective date of this AD, unless already
accomplished in accordance with paragraph

{a)(1) of this AD, replace the last 13 vertical
rows of aluminum guckbo ts with NAS 1103
steel bolts or with steel huckbolts in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS: ll. Repair, section of Ayres
SB No. SB-AG-33, dated February 24, 1993.

Note 3: The FAA established the
replacement compliance time by estimating
airplane operation rates in order to allow the
operator the opportunity to accomplish the
action during the next annual maintenance
inspection.

(c) Replacing the huckbolts as specified in
paragraph (b) of this AD eliminates the
inspection requirement of this AD and may
be accomplished prior to'650 hours TIS.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(e) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta Aircraft Certification Office.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

() The inspection and replacement
required by this AD shall be done in
accordance with Ayres Service Bulletin No.
SB-AG-33, dated February 24, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from the
Ayres Corporation, P.O. Box 3090, Albany,
Georgia 31708. Copies may be inspected at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(g) This amendment (39-8714) becomes
effective on December 3, 1993.

Issued in Kansas City, Missouri, on
October 14, 1993.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 93-25729 Filed 10-19-93; 8:45 am)
BILLING CODE 4910-13-V )

14 CFR Part 39

[Docket No. 93-CE-30-AD; Amendment 39—
8713; AD 93-20-05]

Airworthiness tﬁrectives: Ayres
Corporation S2R Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Ayres Corporation
(Ayres) S2R series airplanes. This action
requires inspecting the bracket that
attaches the vertical tail front spar to the
horizontal stabilizer (vertical tail
attachment bracket) for damage (cracks,
broken lugs or bolts, or elongated holes)
and immediately replacing any damaged
vertical tail attachment bracket with a
new bracket of improved design, or, if
the bracket is not Samaged. replacing it
within a certain amount of airplane
usage. Reports of broken lugs or bolts on
the vertical tail attachment bracket on
four of the affected airplanes prompted
this action. The actions specified by this
AD are intended to prevent structural
damage to the vertical tail caused by a
damaged vertical tail attachment
bracket, which could result in loss of
control of the airplane.

DATES: Effective December 3, 1993.

The incorporation by reference of .
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
3, 1993.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Ayres Corporation, P.O. Box 3090,
Albany, Georgia 31708; Telephone (912)
883-1440. This information may also be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW,, suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ms,
Cindy Lorenzen, Aerospace Engineer,
Atlanta Aircraft Certification Office,

1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349; Telephone (404)
991-2910; Facsimile (316) 991-3606.
SUPPLEMENTARY INFORMATION: A

proposal to amend part 39 of the Federal
Aviation Regulations to include an AD

. that would apply to certain Ayres S2R

series airplanes was published in the
Federal Register on June 25, 1993 (58
FR 34383). The action proposed to

- require inspecting the bracket that

attaches the vertical tail front spar to the
horizontal stabilizer (vertical tail
attachment bracket) for damage (cracks,
broken lugs or bolts, or elongated holes)
and immediately replacing any damaged
vertical tail attachment bracket with a
new bracket of improved design, or, if .
the bracket is not damaged, replacing it
within a certain amount of airplane
usage. The proposed actions would be
accomplished in accordance with the .
ACCOMPLISHMENT INSTRUCTIONS
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section of Ayres Service Bulletin No.
SB-AG-32, dated February 12, 1993.

Interested persons have been afforded:
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA's
determination of the cost to the public.

After careful review of all available
information, the FAA has determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. The FAA has determined
that these minor corrections will not
change the meaning of the AD nor add
any additional burden upon the public
than was already proposed.

The FAA estimates that 1,733
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 18 workhours per
airplane to accomplish the required
action, and that the average labor rate is
_ approximately $55 an hour. Parts cost
approximately $140 per airplane. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $1,958,290. These figures take into
account that none of the affected
airplane operators have accomplished
the required actions.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,

it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significarit economic
impact, positive or negative, on a

- substantial number of small entities
under the criteria of the Regulatory-
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Axrcraft Aviation

safety, Incorporatxon by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by
adding the following new AD:

93-20-05 Ayres Corporation: Amendment
39-8713; Docket No. 93-CE-30-AD.
Applicability: The following model and
serial number airplanes, certificated in any
category:

Models

5000 through 5099, 1380R,
and 1416R through 2583R.

R1340-001 through R1340-
030 (with or without DC suf-
fix).

R3S-001 through R3S-011
(with or without DC suffix).
R1820-001 through R1820-
035 (with or without DC suf-

fix).

T11-001 through T11-005
(with or without DC suffix).
T15~001 through T15-029
{with or without DC suffix);
and T27-001 through T27-
029 and T-27-031 (with or

without DC suffix).

6000 through 6049, T34-001
through T34-180, T34-190,
T34-191 and T34-192
(with or without DC suffix);

.~ T368-001 - through T36-180

* (with or without DC suffix);
and T41-001 through T41-
180 (with or without DC suf-
fix). .

T45-001 through T45-003
(with or without DC suffix).

T65-001 (with or without DC

 suffix),

T66-002 through T65-010
(with or without DC suffix).

G6-101 through G6-112,

G10-101.

Compliance: Required as indicated, unless
already accomplished.

Note 1: The compliance times specified in
this AD take precedence over those -
referenced in Ayres Service Bulletin (SB) No.
SB-AG-32, dated February 12, 1993.

To prevent structural damage to the

vertical tail caused by a damaged vertical tail
‘attachment bracket, which could result in

loss of control of the airplane, aooomphsh the
following:

{a) Within the next 50 hours time-in-
service after the effective date of this AD,
inspect the bracket that attaches the vertical
tail front spar to the horizontal stabilizer for
damage (cracks, broken lugs or bolts, or
elongated holes) in accordance with the
ACCOMPLISHMENT INSTRUCTIONS: L.
Inspection, section of Ayres SB No. SB-AG~
32, dated February 12, 1993.

(b) If any damage is found to the bracket
during the inspection specified in paragraph
(a) of this AD, prior to further flight, replace
the bracket with an aluminum bracket, part
number (P/N) 40301T007, and install a new
close out plate, P/N 403097003, in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS: II. Repair, section of Ayres
SB No. SB-AG-32, dated February 12, 1993.

(c) Within the next 100 hours TIS after the
effective date of this AD, unless already
accomplished in accordance with paragraph
(b) of this AD, replace the bracket with an
aluminum bracket, part number (P/N)
40301T007, and install a new close out plate,
P/N 40309T003, in accordance with the
ACCOMPLISHMENT INSTRUCTIONS: II.
Repair, section of Ayres SB No. SB-AG-32,
dated February 12, 1993.

{d) The replacement required by paragraph
(c) of this AD may be accomplished instead
of the inspection specified in paragraph (a)
of this AD provided it is accomplished at or
prior to the 50-hour TIS compliance time.

(e) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(f) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349. The request shall be
forwarded through an appropriate FAA
Maintenaiice Inspector, who may add .
comments and then send it to the Manager,
Atlanta Aircraft Certification Office.

. Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft

" Certification Office.

(g) The inspection and replacement
required by this AD shall be done in
accordance with Ayres Service Bulletin No.
SB-AG-32, dated February 12, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from the
Ayres Corporation, P.O. Box 3090, Albany,
Georgia 31708. Copies may be inspected at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E.

- 12th Street, Kansas City, Missouri, or at the

Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(h) This amendmen{ (39—6713) becomes
effective on December 3, 1993.
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Issued in Kansas City, Missouri, on JT9D series turbofan engines was impact, positive or negative,ona -
October 14, 1993. published in the Federal Register on substantial number of small entities
Michael K. Dahl, December 7, 1990 (55 FR 50565). That under the criteria of the Regulatory
Acting Manager, Small Airplane Directorate, . action proposed to require modification - Flexibility Act. A final evaluation has
Aircraft Certification Service. of certain fuel nozzles, in accordance been prepared for this action and it is
[FR Doc. 83-25728 Filed 10-19-93; 8:45 am]) ~ with the PW Service Bulletin (SB) 5566, ~contained in the Rules Docket. A copy
BILLING CODE 4910-13-Y - Revision 4, dated June 23, 1988. of it may be obtained from the Rules

Interested persons have been afforded  Docket at the location provided under
- an OPponfutrﬁity to paaticipate in the the caption “ADDRESSES".
making of this amendment. Due’ . ., :
1: CFR: art 39 NE-20: Amendment 36— consid%ration has been given to the List of Subjects in 14 CFR Part 39
[ssgg!(:tb :5_93:64] + Amendment comments received., Air transportation, Aircraft, Aviation

o One commenter supports the ruleas  safety, Incorporation by reference,

Airworthiness Directives; Pratt and Pr%%‘;sgghlmenwr reauests the Safety.
Whitney JT9D Serles Turbofan Engines compliance end date be extended to Adoption of the Amendment
AGENCY: Federal Aviation December 31, 1994, from December 31, ~ Accordingly, pursuant to the
Administration, DOT, : 1991. This change would allow authority delegated to me by the
ACTION: Final rule. : operators to accomplish the Administrator, the Federal Aviation -
- requirements of the AD during regularly Administration amends 14 CFR part 39

SUMMARY: This amendment adopts a scheduled maintenance, without of the Federal Aviation Regulations as
new airworthiness directive (AD), disrupting service, and avoid special follows: A
applicable to Pratt and Whitney (PW) scheduling for the modifications. The
JT9D series turbofan engines, that FAA agrees with extending the PART 39—AIRWORTHINESS
requires modification of certain fuel compliance end date to June 30, 1994: DIRECTIVES
nozzles, from a two piece knife-edge The economic impact analysis ) 1. The authority citation for part 39
seal design to a one piece welded paragraph, as specified in the notice, : .

. . . continues to read as follows:
configuration. Tlis amendment is has been changed to show the increase .
prompted by fuel nozzle failures that in the average labor rate from $40 to'$55 _ Authority: 49 U.S.C. App. 1354(a), 1421
resulted in uncontained engine failures.  dollars per work hour. Therefore, the - ;“1‘%;423' 49 U.S.C. 106(g); and 14 CFR
The actions specified by this AD are estimated total cost impact has been e
intended to prevent fuel nozzle distress, changed to reflect this increase. §39.13 [Amended]
which could result in an uncontained After careful review of the available " 2. Section 39.13 is amended by
lenticular seal failure, and inflight data, including the comments noted adding the following new airworthiness
engine shutdown. ab;_ave. th; S)AA h;ls determined that atlﬁ directive:
DATES: Effective November 19, 1993. safety and the public interest require the - ;

The incorporation by reference of adoption of the rule with the changes 93—1;3;?%:2&%?& m%r.nent
certain publications listed in the described previously. . Applicability: Pratt and Whitney (PW)
regulations is approved by the Director There are approximately 586 engines ]'I‘QI’),ESQ A, -70A, ~7Q, and —7Q3 {u,boﬁm
of the Federal Register as of November of the affected desggn in the worldwide engines Installed on, but not limited to,

fleet. The FAA estimates that 120 8 :

19, 1993. oel. R estimates U Boeing 747, Airbus A300, and McDonnell
ADDRESSES: The service information engines of U.S. registry will be affected  poyglag DC10 sircraft
referenced in this AD may be obtained by this AD, that it will take : Compliance: Required prior to June 30,
from Pratt and Whitney, Publication approximately 91.5 work hours per 1994, unless accomplished previously.
Department, P.O. Box 611, Middletown, ©R8ine to accomplish the required To prevent fuel nozzle distress which can

partment, .. % . ' actions, and that the average labor rate  result in an uncontained lenticular seal
Connecticut 06457. This information is $55 per work hour. Based on these failure, and an inflight engine shutdown,

Eodian Reglon, Offos of the Acsitant 1801, thotoal cost impact oftho AD  sccomplish th ollowing. " ™"~

C.h%ef Coungel, Attn: Rules Docket No. ;gog'gbgpmmrs is estimated to be ‘ asﬁZ’mbi},'gn ;.,meb:; 79?,834,?004‘»239_

90-ANE-20, 12 New England Executive The regulati N 01, 795090, and 5003981-01, in accordance
. e regulations adopted herein will .

Park, Burlington, Massachusetts 01803~ not have substantial direct effects on the with Part 1 and Part 2 of the

: f ’ ’ Accomplishment Instructions, contained in
;ig?stg: :gotg%gﬁcgpittlg g:}i‘;:ale. States, on the relationship between the - pw Service Bulletin (SB) No. 5566, Revision

i , Or 8.
suite 700, Washington, DC, national government and the States, o 4, dated June 23, 1988

on the distribution of power and (b) An alternative method of compliance or
FOR FURTHER INFORMATION CONTACT: responsibilities among the various adjustment of the compliance time that
Daniel Kerman, Aerospace Engineer, levels of govenment. Therefore, in provides an acceptable level of safety may be
Engine Certification Branch, ANE-141,  accordance with Executive Order 12612, used if approved by the Manager, Engine
Engine and Propeller Directorate, it is determined that this final rule does ~ Certification Office. The request should be
Aircraft Certification Service, FAA, New 10t have sufficient federalism forwarded through an appropriate FAA
England Region, 12 New England implications to warrant the preparation Pg‘; cipal Mazteng I:ﬁe lnsP%Cti?lt" ‘gxo may
- Executive Park, Burlington, of a Federalism Assessment. &mﬁ"g;"}fn inanemef?c:tt’il:m Of;‘:cee

Massachusetts 01803-5299, telephone For the reasons discussed above, I ger, kng , -

. < . . e Note: Information concerning the existence
(617) 238~7130; fax (617) 238-7199. -certify that this action (1) is not a “major - o¢ apnroved alternative methods of
SUPPLEMENTARY INFORMATION: A rule” under Executive Order 12291; (2) compliance with this airworthiness directive,
proposal to amend part 39 of the Federal is not a “significant rule” under DOT if any, may be obtained from the Engine
Aviation Regulations to include an Regulatory Policies and Procedures (44  Certification-Office. :
airworthiness directive (AD) that is FR 11034, February 26, 1979); and (3) (c) Special flight permits may be issued, in

applicable to Pratt and Whitney (PW) - will not have a significant economic accordance with FAR 21.197 and 21.199, to
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operate the airplane to a location where the
requirements of this AD can be
accomplished. .

(d) The modifications for the fuel nozzle
and support assembly shall be done in
accordance with the following Pratt &
Whitney service bulletin:

PRATT & WHITNEY—SERVICE
BULLETIN NO. 5566

Revi-
sion
No.

 Page No. Date

June 23, 1988. .
December 10, 1986.
December 10, 1987,
June 23, 1988.

December 10, 1986.
December 10, 1987.
December 10, 1986.
December 10, 1987.
December 10, 1986.
June 23, 1988.

8 through 12 ...
13 through 15 .
16 through 21 .

TENONONBEWN L

This incorporation by reference was
approved by the Director of the Federal
Register, in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Pratt and Whitney, Publication
Department, P.O. Box 611, Middletown,
Connecticut 06457. Copies may be inspected
at the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New England
Executive Park, Burlington, Massachusetts
01803-5299; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
November 19, 1993.

Issued in Burlington, Massachusctts on
September 8, 1993,
Jack A. Sain,
"Manager, Engine and Propeller Directorate,
Aircraft Certification Service.
[FR Doc. 93-25682 Filed 10-19-93; 8:45 am)
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 11
[Docket No. RM86-2-000]

Update of the Federal Energy
Regulatory Commission’s Fees
Schedule for Annual Charges for the
Use of Government Lands

Issued October 14, 1993."

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule; update of Federal
land use fees.

" SUMMARY: On May 8, 1987, the

Commission issued its final rule (Order
No. 469, 52 FR 18201, May 14, 1987)
revising the billing procedures for
annual charges for administering part 1
of the Federal Power Act, the billing
procedures for charges for Federal dam
and land use, and the methodology for
assessing Federal land use charges.

In accordance with the Commission’s
regulations, the Commission by its
designee, the Executive Director, is
updating its schedule of fees for the use
of government lands. The yearly update
is determined by adapting the most
recent schedule of fees for the use of
linear rights-of-way prepared by the
United States Forest Service. Since the
next fiscal year will cover the period
from October 1, 1993, through
September 30, 1994, the fees in this

notice will become effective October 1,

1993. The fees will apply to fiscal year
1994 annual charges for the use of
government lands.

" EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Diane E. Bernier, Financial Services
Division, Office of the Executive
Director and Chief Financial Officer,
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, DC 20426, (202) 219-2886.

" APPENDIX A TO PART Il
{Fee Schedule for Fiscal Year 1994]

SUPPLEMENTARY INFORMATION: In
accordance with § 11.2, 18 CFR, the
land values included in this document
will be published in the Federal
Register. In addition, the Commission
provides all interested persons an
opportunity to inspect or copy contents
of this document during normal
business hours in room 3104 at the
Commission’s Headquarters, 941 North
Capitol Street NE., Washington, DC
20426,

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300, 1200, or 2400 baud,
full duplex, no parity, 8 data bits, and
1 stop bit. The full text of this order will
be available on CIPS for 30 days from
the date of issuance. The complete text
on diskette in WordPerfect format may -
also be purchased from the
Commission’s copy contractor, La Dorn
Systems Corporation, also located in
room 3104, 941 North Capitol Street
NE., Washington, DC 20426.

List of Subjects in 18 CFR Part 11

Electric power, Reporting and
recordkegping requirements.
Christie McGue,

Executive Director and Chief Financial

Officer.

Accordingly, the Commission,
effective October 1, 1993, amends part
11 of chapter I, title 18 of the Code of
Federal Regulations as set forth below.

1. The authority citation for part 11
continues to read as follows:

Authority: 16 U.S.C. 791A-825r; 42 U.S.C.
7101-7352.

2. In part 11 appendxx A is revised to
read as follows:

; Rate per
State County ol
All counties $22.63
All counties 16.97
Apache, Cochise, Gua Graham, La Paz, Mohave, Navajo, Pima, Yavapai, Yuma, Coconino North of 565.
Colorado River.
Coconino South of Colorado River, Greenlee, Maricopa, Pinal Santa Cruz 22,63
California Imperial, Inyo, Lassen, Modoc, Riverside, San Bemardino 1131
Siskiyou 16.97
Ameda, Alpine, Amador, Butte, Calaveras, Colusa, Contra Costa, Del Norte, El Dorado, Fresno, Glenn, 2828
Humboidt, Kern, Kings, Lake, Madera, Mariposa, Mendocino, Merced, Mono, Napa, Nevada, Placer, |
Plumas, Sacramento, San Benito, San Joaquin, Santa Clara, Shasta, s|erra. Solano, Sonoma,
Stanislaus, Sutter, Tehama, Tnmty, Tulare, Tuolumne, Yolo, Yuba.
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APPENDIX A TO PART ll—Continued

[Fee Schedule for Fiscal Year 1994]
State County ‘ Raat:' ger
Los Angeles, Marin, Monterey, Orange, San Diego, San Francisco, San Luis Obispo, San Mateo, Santa 33.95
Barbara, Santa Cruz, Ventura.
Colorado ....coeeeeeseacesess Adams, Arapahoe, Bent, Cheyenne, Crowley, Eibert, Ei Paso, Huerfano, Kiowa, Kit Carson, Lincoln, 5.65
Logan, Moffat, Montezuma, Morgan, Pueblo, Sedgwick, Washington, Weld, Yuma.
Baca, Dolores, Garfield, Las Animas, Mesa, Montrose, Otero, Prowers, Rio Blanco, Routt, San Migue! ... 1131
Alamosa, Archuleta, Boulder, Chaffee, Clear Creek, Conejos, Costilla, Custer, Denver, Delta, Douglas, 22.63
Eagle, Fremont, Gilpin, Grand, Gunnison, Hinsdale, Jackson, Jefferson, Lake, La Plata, Larimer, Min-
eral, Ouray, Park, Pitkin, Rio Grande, Saguache, San Juan, Summxt Teller.
All counties 5.65
Baker, Bay, Bradford, Cathoun, Clay, Columbia, Dixie, Duval, Escambia, Franklin, Gadsden, Gilchrist, 3395
Gulf, Hamilton, Holmes, Jackson, Jefferson, Lafayette, Leon, Liberty, Maduson. Nassau, Okaloossa,
Santa Rosa, Suwannee, Taylor, Union, Wakulla, Watton, Washington. ) )
All other counties 56.58
GOOIGIA ..ocovreriressasernns Al counties 33.95
1daho .....coceeroneenneeeenne | Cassia, Gooding, Jerome, Lincoln, Minidoka, Oneida, Owyhee, Power, Twin Falls 5.65
Ada, Adams, Bannock, Bear Lake, Benewah, Bingham, Blaine, Boise, Bonner, Bonnevme Boundary, 16.97
Butte, Camas, Canyon Caribou, Clark, Clearwater, Custer, Elmore, Frankiin, Fremont, Gem, Idaho,
Jefferson, Kootenai, Latah, Lemhi, Lewis, Madison, Nez Perce, Payette, Shoshone, Teton, Valley,
. Washington,
All other counties : . 5.65
| Morton ; e 11.31
All counties ..... ’ 16.97
All counties 28.28
AN counties- 16.97
All counties 33.95
Al counties 16.97
Alger, Baraga, Chippewa, Dickinson, Delta, Gogebic, Houghton, iron, Keweenaw, Luce, Mackinac, Mar- 168.97
quette, Menominee, Ontonagon. Schoolcraft.
All other counties ; 22.63
All counties 16.97
AN counties : 22.63
All counties 16.97
Big Horn, Blaine, Carter, Cascade, Chouteau. Custer, Daniets, McCone, Meagher, Dawson, Fallon, Fer- 5.65

gus, Garfield, Glacier, Golden Valley, Hill, Judith Basin, Liberty, Musseishell, Petroleum, Phillips,
Pondera, Powder River, Prairie, Richland, Rooseveft, Rosebud, Sheridan, Teton, Toole, Treasure, Val-
ley, Wheatland, Wibaux, Yellowstone,

Beaverhead, Broadwater, Carbon, Deer Lodge, Flathead, Gallatin, Granite, Jefferson,. Lake, Lewis & 16.97
Clark, Lincoln, Madison, Mineral, Missoula, Park, Powell, Ravalli, Sanders, Silver Bow, Stillwater,
Sweet Grass.

All counties 5.65
Churchill, Clark, Elko, Esmeralda, Eureka, Humboldt, Lander, Lincoln, Lyon, Mineral, Nye, Pershing, 2.83
Washoe, White Pine. -
Carson City, Douglas, Storey ; 28.28
All counties 16.97
Chaves, Curry, De Baca, Dona Ana, Eddy, Grant, Guadelupe, Harding, Hidalgo, Lea, Luna, McKinley, 5.65
Otero, Quay, Roosevelt, San Juan, Socorro, Torrance.
Rio Arriba, Sandoual, Union 11.31
Bemalillo, Catron, Cibola, Colfax, Lincoln, Los Alamos, Mora, San Miguel, Santa Fe, Sierra, Taos, Va- 22.63
lencia.
All counties 22.63
Al counties 33.95
All counties ; 5.65
... | All counties 22.63
_All other counties : . 5.65
Beaver, Cimarron, Roger Mills, Texas : 11.31
Le Flore, McCurtain ’ . 16.97
Hamey, Lake, Malheur 5.65
Baker, Crook, Deschutes, Gilliam, Grant, Jefferson, Klamath Monow Sherman, Umatiila, Umon. 11.31
Wallowa, Wasco, Wheeler.
Coos, Curry, Douglas, Jackson, Josephine 16.97
Benton, Clackamas, Clatsop, Columbia, Hood River, Lane, Lincoln, Linn, Manon Muftnomah. Polk, 2263
Tillamock, Washington, Yamhill.
All counties 22.63
Al 33.95
Butte, Custer, Fall River, Lawrence, Mead, Pennington 16.97
All other counties . 5.65
All counties : 33.95
All counties 22.63
Culberson, El Paso, Hudspeth . 5.65

All other oqymies d . . . 33.95
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APPENDIX A TO PART lI—Continued

[Fee Schedule for Fiscal Year 1994)
State Coumy R%.tce"e per
Utah ., <eeeeeeeeeees | BeAVES, Box Elder, Carbon, Duchesns, Emery, Garfield, Grand, lron, Jaub, Kane, Millard, San Juan, 5.65
Tooele, Uintah, Wayne,
Washington 11.31
Cache, Daggett, Davis, Morgan, Piute, Rlch Salt Lake, Sanpete, Sevier, Summit, Utah, Wasatch, Weber 16.97
... | All counties 22.63
.. | All counties . 2263
Adams, Asotin, Benton, Chelan. Columbia, Douglas, Franklin, Garfield, Grant, Kittitas, Klickitat, Lincoln, 11.31
Okanagan, Spokane, Walla Walla, Whitman, Yakima.
Ferry, Pend Oreille, Stevens 16.97
Catllam, Clark, Cowiitz, Grays Harbor, Island, Jefferson, King, Kitsap, Lewis, Mason, Pacific, Plerce, San 22,63
_ Juan, Skagit, Skamania, Snohomish, Thurston, Wahkiakum, Whatcom. -
West Virginia ......cevenee All counties 22.63
WISCONSIN .....ccocsrenneeens | All COURties 16.97
Wyoming ........c.......... | Albany, Campbell, Cargon, Converse, Goshen, Hot Springs. Johnson, Laramle, Lincoln, Natrona, 5.65
Niobrara, Platte, Sheridan, Sweetwater, Fremont, Sublete, Uinta, Washakie.
Big Homn, Crook, Park, Teton, Weston 16.97
All other zones 5.31

(FR Doc. 93-25703 Filed 10—19—93 8:45 am}
BILLING CODE $717-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

28 CFR Parts 1 and 602
(7.D. 8493]

RIN 1545-ART1
Hedging Transactions

AGENCY: Internal Revenue Service (IRS)
Treasury,

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations clarifying the
character of gain or loss from business
hedges. The temporary regulations’
address questions that have arisen as a
result of the decision of the United
States Supreme Court in Arkansas Best.
The temporary regulations provide
guidance to taxpayers entering into
hedging transactions and serve as a
basis for resolving gending cases
involving gains and losses from
hedging. The text of the temporary
regulations set forth in this document
also serves as the text of the proposed-
regulations cross-referenced in the
notice of proposed rulemaking in the
Proposed Rules section of this issue of
the Federal Register.
DATES: These temporary regulations are
effective October 20, 1993.
For dates of applicability of these
temporary regulations, see the
~discussion in the ‘‘Dates of
Applicability” paragraph in the
*“SUPPLEMENTARY INFORMATION"' portion
of the preamble.

FOR FURTHER INFORMATION CONTACT: Jo
Lynn Ricks of the Office of the Assistant
Chief Counsel (Financial Institutions
and Products), Internal Revenue
Service, 1111 Constitution Avénue,
NW., Washington DC 20224 (Attn:

CC: DOM F1&P). Telephone 202-622-
3920 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

This regulation is being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collection of
information contained in these
regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545-1403. The
estimated annual burden per
recordkeeper varies from .10 to 10.00
hours, depending on individual
circumstances, with an estimated
average of .50 hour.

These estimates are an approxlmauon
of the average time expected to be
necessary for a collection of

. information. They are based on such

information as is available to the
Internal Revenue Service. Individual
recordkeepers may require greater or
less time, depending on their particular
circumstances.

Fot further information conceming
this collection of information, and
where to submit comments on this
collection of informatjon, the accuracy
of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble to the cross-
referencing notice of proposed

rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.

Background

This document contains temporary
regulations amending the Income Tax
Regulations (26 CFR part 1) under
section 1221 of the Internal Revenue
Code (Code) (relating to the definition of
ca ital asset). The provisions affected

te to the determination of the -
character of gain or loss from hedging
transactions. The tax treatment of the
gain or loss generally depends upon
whether property used as a hedge is
characterized as a capital asset.

In Arkansas Best Corp. v.
Commissioner, 485 U.S. 212 (1988)
(Arkansas Best), the Supreme Court
held that the taxpayer realized a capital
loss on a sale of stock even though the
stock was purchased with a business
motive rather than an investment
motive. In so holding, the Court rejected
the business motive test (the Corn
Products doctrine) that had developed
following the Court’s decision in Corn
Products Refining Co. v. Commissioner,
350 U.S. 46 (1955) (Corn Products). The
Court reaffirmed its holding in Corn
Products on the grounds that the futures
contracts at issue in that case came
within the inventory exception of
section 1221(1) of the Code.

Arkansas Best has caused uncertainty
with respect to the tax treatment of
business hedging generally. Prior to
Corn Products, it had been widely

 recognized that gain or loss realized on

a hedge of a non-capital asset was
treated as ordinary income or loss. After

‘Corn Products, however, virtually all

hedging transactions were thought to be
within the business motive test of the
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Corn Products doctrine. Thus, there was
little new authority on the subject of
hedging during the 30 years preceding
the Arkansas Best decision.

Arkansas Best itself did not involve a
business hedging transaction, and the
Court did not directly address the tax
treatment of hedging. Nonetheless,
based on the Court’s narrow
interpretation of its earlier decision in
Corn Products, the Service, in
individual cases, has treated various
types of business hedging transactions
as giving rise to capital gain or loss.
Issues with respect to business hedging
are present in many cases at an
administrative level, and several cases
involving these issues are pending in
the courts. .

In Federal National Mortgage
Association v. Commissioner, 100 T.C.
No. 36 (June 17, 1993) (FNMA), the Tax
Court rejected the Service’s position and
held that the taxpayer’s business hedges
gave rise to ordinary gain or loss. In that
case, the taxpayer used short positions
in futures contracts, put options, and
short sales of Treasury securities to
hedge the spread between the rate of
interest on mortgages that it held or had
committed to buy and the rate of
interest on indebtedness to be incurred
to carry the mortgages. The court found
that the mortgages were not capital
assets and that the hedges were so
integrally related to the mortgages that
they also were entitled to ordinary .
treatment. The court cited with favor the
Ere-Com Products cases involving

usiness hedges and expressed a
willingness to extend ordinary
treatment to “short” hedges as well as
*“long” hedges and to liability hedges as
well as asset hedges. -

Although the Service may disagree
with some aspects of the FNMA :
opinion, the court clearly found
Arkansas Best not to be an impediment
to treating gains and losses on business
hedging transactions as ordinary rather
than capital. . :

The result reached by the court avoids
the character mismatches that result
from treating business hedges as capital.
Moreover, it comports with substantial -
evidence that Congress has long
assumed that business hedges give rise
to ordinary gain or loss. The legislative
" history of the 1954 Code, for example,
expressly notes that hedges were
ordinary under then-current law and
that Congress intended to continue that
treatment. H.R. Rep. No. 1337, 83d -
Cong., 2d Sess. A278 (1954). In
addition, a number of statutory
provisions that provide special
treatment to taxpayers that engage in
hedging transactions are premised on
Congress’ understanding that business

hedges receive ordinary treatment. See,’
e.g., sections 1256(e), 1092(e), 263(g)(3),
and 1233(g) of the Code.

In light of the above, the Service has
decided to abandon the position it has
taken with respect to the character of
many common business hedges and to
resolve that issue with these regulations.
Cases pending at the administrative
level and in the courts will be disposed
of in a manner consistent with the
regulations. On a prospective basis, the

~ regulations provide an identification

and record-keeping requirement that is
necessary for the Service to locate and
evaluate transactions that taxpayers
believe should qualify for hedge
treatment. .

Need for Temporary Regulations

Immediate guidance is needed with
respect to gains and losses on business
hedging transactions, This Treasury -
decision will enable Service personnel
to resolve in a fair and consistent
manner the many cases pending either
at the administrative level or in the
courts. Moreover, the clarification is
needed because the uncertainty caused
by Arkansas Best regarding the tax
treatment of business hedges may be
influencing business decisions as to
whether and how to hedge business
risks. Therefore, good cause is found to
dispense with the public notice .
requirement of 5 U.S.C. 553(b) and the
delayed effective date requirement of 5
U.S.C. 553(d).

Explanation of Provisions

Paragraph (a)(1) of §1.1221-2T
provides that property that is part of a
hedging transaction, as defined in the

. regulations, is not a capital asset. This

rule is effective for all open years.

Paragraph (a)(2) of §1.1221-2T
provides a similar rule for short sales
and options. Where a short sale or
option is part of a hedging transaction,
as defined, any gain or loss on the short
sale or option is ordinary. Although the
character of gain or loss on a short sale
or option generally is determined under
sections 1233 and 1234 rather than
section 1221, the rule for short sales and
options has been included here to
provide a unified set of rules for
determining the character of gain or loss
on hedging transactions. New temporary
regulations under sections 1233 and
1234 provide that § 1.1221-2T governs
the character of gain or loss on short
sales and options that are part of
hedging transactions.

Under paragraph (a)(3) of § 1.1221~
2T, the fact that property, a short sale,

- or an option serves a hedging function

makes gain or loss on the property, short
sale, or option ordinary only if the

property, short sale, or optiox{ is part of
a hedging transaction as defined in the

" regulations. For example, if a

transaction falls outside the regulations,
gain or loss from the transaction is not
made ordinary by the fact that property
is a “surrogate” for a non-capital asset
or that the transaction serves as
“insurance’ against a business risk.

Paragraph (a)(4) of § 1.1221-2T
describes the relationship between
§1.1221-2T and certain other sections.
Section 988 transactions are excluded
from these regulations because gain or
loss on those transactions is ordinary
under section 988(a)(1). The regulations
do apply, however, to transactions that
predate the effective date of section 988.
Paragraph (a){(4) of § 1.1221-2T also
makes clear that the definition of a
hedging transaction under § 1.1221—
2T(b) does not apply for purposes of
certain hedging exceptions to the
subpart F rules of section 954 and
certain hedge identification rules in the
interest allocation regulations under
section 864(e). -

In defining the term hedging
transaction, paragraph (b)(1) of
§1.1221-2T adopts the concept of
hedging in section 1256(e)(2)(A) of the
Code. A hedging transaction generally is
a transaction that a taxpayer enters into
in the normal course of the taxpayer’s
business primarily to reduce the risk of
interest rate or price changes or
currency fluctuations. Thus, the
regulations do not provide ordinary
treatment for gain or loss from the
disposition of stock where, for example,
the stock was acquired to protect the
goodwill or business reputation of the
acquirer or to ensure the availability of
goods. :

The definition of a hedging
transaction covers most, but not all,
common business hedges. For example,
the regulations do not apply where a
taxpayer hedges a dividend stream, the

" overall profitability of a business unit,

or other business risks that do not relate
directly to interest rate or price changes
or currency fluctuations. Moreover,
because a hedging transaction must
reduce the taxpayer’s risk, the
regulation does not apply where a
taxpayer hedges the risk of a related
party. The Service welcomes comments
on the scope of the definition and on the
treatment of transactions between
related parties.

A second element of the definition of
a hedging transaction is that the risk
being reduced must relate to ordinary
property or obligations or to the
taxpayer’s borrowings. Paragraph (b)(2)
of § 1.1221-2T defines the terms
ordinary property and ordinary
obligations. Property is ordinary
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property if a sale or exchange of the
property could never produce capital -
gain or loss. An obligation is an
ordinary obligation if performing or
terminating the obligation could never
produce capital gain or loss. For
example, a taxpayer's obligation with
respect to a short sale of a capital asset
is not-an ordinary obligation.

Hedges of property within the
exceptions to section 1221 and property
that produces ordinary gain or loss
under, for example, section 582(c)
generally come within the definition of
the term “hedging transaction.” The
Service believes that it is inappropriate,
however, to have a loss on a hedge
treated as ordinary when gain on the
item or items being hedged could be
treated as capital gain. Thus, a hedge of
a section 1231 asset or a hedge of the
ordinary income produced by a capital
asset is excluded from the definition.
Hedges of non-inventory supplies are
also excluded because they are capital
assets, notwithstanding the fact that
they give rise to ordinary deductions
when they are consumed in the
taxpayer’s business.

Paragraph (b)(3) of § 1.1221-2T
clarifies that a transaction that hedges
an aggregate risk qualifies for ordinary
treatment under the regulations only if
all of the risk, or all but a de minimis
amount of the risk, being hedged is
related to ordinary property and
liabilities. Thus, a bank couild hedge the
eggregate interest rate exposure on a
large pool of its assets and treat any gain

-or loss from the hedge as ordinary gain
or loss, even if a de minimis amount of
the aggregate interest rate risk is related
to capital assets. Al of the risk being
hedged, however, must be interest rate,
price, or currency risk. Thus, the
regulations do not permit ordinary
treatment where a taxpayer hedges the
overall profitability of one or more
business units. .

Paragraphs (c)(1) and (c)(3) of
§1.1221-2T impose a same-day
identification and record-keeping
requirement with respect to hedging
transactions entered into on or after
January 1, 1994. In the case of
transactions that were entered into
before January 1, 1994, and that remain
in existence on March 31, 1994, the
same requirement applies except that
the identification may be made until
March 31, 1994. These requirements,
authorized by sections 6001 and 7805,
are designed to aid the Internal Revenue
Service in administering the law and to
prevent manipulation, such as
recharacterization of transactions in
view of later developments. In all cases,
a taxpayer must identify a hedging
transaction unambiguously. The

identification is to be made on, and
retained as part of, the taxpayer’s books
and records and must specify both the
hedging position and the item, items, or
aggregate risk that is being hedged.

The Service is considering what
requirements should be met in order for
an identification to satisfy §1.1221-
2T(c). The proposed regulations that
cross reference the text of this Treasury
decision also contain proposed special
identification requirements for specific
types of hedging transactions. An
additional matter to be decided is what
transaction-by-transaction records are

- required. For example, some taxpayers

today make identifications for purposes
of section 1256{e) by checking a
workpaper box that refers explicitly to
that statutory provision. The Service
solicits comments on this point and on
how a taxpayer should identify a global

or other aggregate hedge. Pending more -

specific guidance, the Service will
accept any reasonable methed of
identifying the item, items, or aggregate
risk being hedged.

The taxpayer's identification of a -
transaction as a hedging transaction is
binding on the taxpayer. Thus, a
taxpayer who identifies a transaction as
a hedging transaction must treat any
gain from the transaction as ordinary
gain, even if the transaction does not
meet the definition of a hedging
transaction. Misidentifying a
nonhedging transaction as a hedge,
however, does not transform a capital
loss from the transaction into an '
ordinary loss. A taxpayer may not use
the identification procedure to obtain a
benefit to which the taxpayer is not
entitled under the substantive rule. This
rule is similar to the rule in section
1256(f)(1) of the Code.

Similarly, the absence of
identification generally is binding on a
taxpayer and establishes that a
transaction is not a hedging transaction.
A taxpayer who does not identify a
transaction may not claim the benefit of
the regulations and must treat a loss
from the transaction as a capital loss
unless ordinary loss treatment is
available without reference to whether
the transaction serves a hedging
function. An exception to this rule is
provided where the taxpayer can show
that the transaction in question was a
hedging transaction and that the failure

" to identify the transaction was due to

inadvertent error. Finally, if a hedging
transaction was not identified and the
taxpayer had no reasonable basis for
treating the transaction as other than a
hedging transaction, gain from the
transaction is ordinary, -

Dates of Applicability

These temporary regulations generally
apply to all open taxable years. The
identification requirements of
paragraphs {c}{1) and (c)(3) of § 1.1221~
2T apply to transactions entered into on
or after January 1, 1994, and to
transactions that were entered into
before January 1, 1994, and that remain
in existence on March 31, 1994.

Special Analyses
It has been determined that these

. regulations are not major rules as

defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It has also been

- determined that section 553(b) of the

Administrative Procedure Act {5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Jo Lynn Ricks, Office of
Assistant Chief Counsel (Financial
Institutions and Products), Internal
Revenue Service. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFRPart1

Income taxes, Reporting and
recordkeeping requirements,

26 CFR Part 602 A

.Reporting and recordkeeping
requirements. A
Adoption of amendments to the
regulations .

Accordingly, 26 CFR parts 1 and 602
are amended as follows:;

Paragraph 1. The authority citation for part

1 is amended by adding a citation in
numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1221-2T also issued under 26
U.S.C.6001.* * *, .

Par. 2. Section 1.1221-2T is added to read
as follows: .

§1.1221-2T Hedging transactions

. {temporary).

(a) Treatment of hedging
transactions—(1) In general. This
section governs the treatment of hedging
transactions under section 1221. Except
as provided in paragraph (d)(2) of this
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section (and notwithstanding the
provisions of § 1.1221-1(a)), the term
capital asset does not include property
that is part of a hedging transaction
defined in paragraph (b) of this section,

(2) Short sales and options. This
section also governs the character of
gain or loss from a short sale or option
that is part of a hedging transaction. See
§§1.1233-2T and 1.1234—4T. Except as
provided in paragraph (d}(2) of this
section, gain or loss on a short sale or
option that is part of a8 hedging
transaction defined in paragraph (b) of
this section is ordinary income or loss,

(3) Exclusivity. Gain or loss on
property, a short sale, or an option is
ordinary on the grounds that the

roperty, short sale, or option serves a
edging function only if the property,
short sale, or option is part of a hedging
transaction as defined in paragraph (b)

of this section.
~ (4) Coordination with other sections—
(i) Section 988. This section does not
apply to gain or loss realized on a
section 988 transaction as defined in
section 988(c)(1) or to any qualified
fund as defined in section
988(c)(1)(E)(iii). This section does
apply, however, to transactions or
payments that would be subject to
section 988 but for the date that the
transactions were entered into or the -
date that the payments were made.

(ii) Sections 954(c) and 864(e). The
definition of a hedging transaction in
paragraph (b) of this section does not
apply for purposes of section
954(c)(1)(C), section 954(c)(1)(D), and
§ 1.861-~9T(b)(6)(iv}(C). .

(b) Hedging transaction—(1) In
general. A hedging transaction is a
transaction that a taxpayer enters into in
the normal course of the taxpayer’s
trade or business primarily—

(i) To reduce risk of price changes or
currency fluctuations with respect to
ordinary property (as defined in
paragraph (b)(2) of this section) that is
held or to be held by the taxpayer; or

(ii) To reduce risk of interest rate or
price changes or currency fluctuations
with respect to borrowings made or to
be made, or ordinary obligations
incurred or to be incurred, by the
taxpayer.

(2) Ordinary property and obligations.
Progeny is ordinary property if a sale or
exchange of the property by the
taxpayer could not produce capital gain
or loss regardless of the taxpayer’s
holding period when the sale or
exchange occurs. Thus, for example,
property used in the trade or business
within the meaning of section 1231(b)
(determined without regard to the
holding period specified in that section)
is not ordinary property. An cbligation

is an ordinary obligation if performance
or termination of the obligation by the
taxpayer could not produce capital gain
or loss.

(3) Hedging an aggregate risk. The
term hedging transaction includes a
transaction that reduces an aggregate
risk of interest rate changes, price "
changes, and/or currency fluctuations
only if all of the risk, or all but a de
minimis amount of the risk, is with

respect to ordinary property, ordinary

obligations, and borrowings.

(c) Identification and record-keeping
requirements—(1) In general. A taxpayer
that enters into a hedging transaction
must identify the transaction as a
hedging transaction before the close of
the day on which the taxpayer enters
into the transaction. The identification
must be made on, and retained as part
of, the taxpayer’s books and records and
must specify both the hedging
transaction and the item, items, or
aggregate risk that is being hedged.

2) Additional identification
requirements for certain hedging
transactions. [Reserved]

(3) Presence or absence of
identification must be unambiguous.
The presence or absence of an
identification for purposes of this
paragraph (c) must be unambiguous.

" The identification of a hedging

transaction for financial accounting or
regulatory purposes does not satisfy this
requirement unless the taxpayer’s books
and records indicate that the
identification is also being made for tax
purposes. The taxpayer may indicate
that individual hedging transactions, or
a class or classes of hedging
transactions, that are identified for
financial accounting or regulatory
Eurposes are also being identified as_

edging transactions for purposes of this
section.

{4) Consistency with section
1256(ej(2)(C). {Reserved)

(5) Effective date—{i) In general.
Paragraphs (c)(1) and (c)(3) of this
section apply to transactions that—

(A) Are entered into on or after
January 1, 1994, or

(B) Are entered into before that date
and remain in existence on March 31,
1994. ’

(ii) Special rule for paragraphs (c)(2)
and (c}(4). [Reserved]

{6) Transition rule. In the case of
hedging transactions described in
paragraph (c)(5)(i)(B} of this section, an
identification is timely if it is made

“before the close of business on March

31, 1994.

(d) Effect of identification and non-
identification—(1) Transactions
identified. If the taxpayer identifies a
transaction as a hedging transaction for

purposes of paragraph (c) of this section,
the identification is binding with
respect to gain, whether or not all of the
requirements of that paragraph are
satisfied. Thus, gain from that
transaction is ordinary income. If the
transaction is not in fact a hedging

" transaction described in paragraph (b} of

this section, however, paragraphs (a)(1)
and (a)(2) of this section do not apply
and the character of loss is determined
without reference to whether the
transaction serves a hedging function.
Thus, the taxpayer’s identification of the
transaction as a hedging transaction
does not itself make loss from the
transaction ordinary. ’

(2) Transactions not identified—{i) In
general. Except as provided in

‘paragraphs (d)(2)(ii) and (d)(2)(iii) of

this section, the absence of an
identification that satisfies the
requirements of paragraph (c) of this
section is binding and establishes that a
transaction is not a hedging transaction.’
Thus, subject to the exceptions, the
rules of paragraphs (a)(1) and (a)(2) of
this section do not apply and the
character of gain or loss is determined
without reference to whether the
transaction serves a hedging function.

(ii) Inadvertent error. If a taxpayer
does not make an identification that
satisfies the requirements of paragraph
(c) of this section, the taxpayer may treat
gain or loss from the transaction as
ordinary income or loss under
paragraph (a)(1) or (a)(2) of this section
only if— '

(A) The transaction is a hedging
transaction {as defined in paragraph (b)
of this section);

(B) The failure to identify the
transaction was due to inadvertent error;
and

(C) All of the taxpayer’s hedging
transactions in all open years are being
treated on either original or, if
necessary, amended returns as provided
in paragraphs (a){1) and (a)(2) of this
section. _

(iii) Anti-abuse rule. If a taxpayer does
not make an identification that satisfies
the requirements of paragraph (c) of this
section, but the taxpayer has no '
reasonable basis for treating the
transaction as other than a hedging
transaction, gain from the transaction is
ordinary. Thus, a taxpayer may not elect
to treat gain or loss from a hedging

‘transaction as capital gain or loss. The
‘reasonableness of the taxpayer’s failure

to identify a transaction is determined
by taking into consideration not only
the requirements of paragraph (b) of this
section, but also the taxpayer's
treatment of the transaction for financial

" accounting or other purposes and the
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taxpayer's identification of similar
transactions as hedging transactions.

Par. 3. Section 1.1233-2T is added to read
as follows:

§1.1233-2T Hedging transactions
(temporary). _

The character of gain or loss on a
short sale that is part of a hedging
transaction is determined under the
rules of § 1.1221-2T.

Par. 4. Section 1.1234—4T i is added to read
as follows: .

§1.1234-4T Hedging transactions
{temporary).

The character of gain or loss on an
acquired or a written option that is part
of a hedging transaction is determined
under the rules of § 1.1221-2T.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 5. The authority citation for part 602
continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 8. Section 602.101(c) is amended by
adding an entry in numerical order to the

table to read as follows:
§602.101 OMB Control numbers.
" * . » e
(c) LR
ot ‘Current
CFR part or section where 0’ one
identified and described number
1.9221-2T(C) vrercsrerresrerecsrrnee 1545-1403
Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: October 6, 1993.

Samuel Y. Sessions,

Acting Assistant Secretary of the Treasury.

[FR Doc. 93-25779 Filed 10-18-93; 10:00

am)

BILLUING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[ND-5-1-5869; FRLL.-4784-4)

Approval and Promulgation of Air
Quality implementation Plans; North
Dakota; Revision to the State
Implememation Plan Correcting Sultur
Dioxide Enforceability Deficiencies

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This action approves a
revision to the North Dakota State
Implementation Plan-(SIP) to include

- revisions to North Dakota Air Pollution

Control Rules, Chapter 33—15-06 of the
North Dakota Administrative Code,
entitled Emissions of Sulfur Compounds
Restricted. These revisions correct
enforceability deficiencies and
strengthen the provisions of Chapter 33—
15-06. The revisions were submitted by
the Governor to the EPA by cover letter
dated June 24, 1992,

EFFECTIVE DATES: This action will
become effective on December 20, 1993,

. unless notice is received by November

19, 1993, that someone wishes to submit
adverse or critical comments,
ADDRESSES: Written comments on this
action should be addressed to Meredith
A. Bond, 8ART-AP, Environmental
Protection Agency,Region VIII, 999 18th
Street, Suite 500, Denver, Colorado
80202-2405. Copies of the documents
relevant to this action are available for
public inspection between 8 a.m. and 4
p.m., Monday through Friday at the
following offices: Air Programs Branch,
Environmental Protection Agency,
Region VIII, 999 18th Street, Suite 500,
Denver, Colorado; and Division of
Environmental Engineering, North
Dakota Department of Health and
Consolidated Laborateries, 1200
Missouri Avenue, Bismarck, North
Dakota 58502-5520.

FOR FURTHER INFORMATION CONTACT:
Meredith Bond at (303) 293-1764.
SUPPLEMENTARY INFORMATION: A nation-
wide effort is being undertaken to have
sulfur dioxide (SO,) enforceability
deficiencies identified and corrected in
SIPs before operating permit programs
become effective. Because the operating
permit programs will initially
incorporate underlying SIP
requirements, it is important that the
underlying SIP is enforceable so that
permits themselves will be enforceable.
EPA, Region VIII, provided a list of
deficiencies in Chapter 33-15-06 to the
State of North Dakota by cover letter
dated March 8, 1991. The Region used
the SO, SIP Enforceability Checklist"
when reviewing Chapter 33—-15-06 for
enforceability deficiencies. This
checklist, developed by the EPA, was
included as an attachment to the
November 28, 1990, memorandum from
Robert Bauman and Rich Biondi to the
Air Branch Chiefs. The November 28,
1990, memorandum, as well as the
March 8, 1991, letter from EPA, Region
VIII to Dana Mount, Director of Division
of Environmental Engineering, North

. Dakota State Department of Health and

Consolidated Laboratories, are included
as attachments to the Technical Support
Document. The checklist focused on the
following topics: =~

1. Clarity; -

2. Averaging times consistent with .
protection of the SO, National Ambient
Air Quality Standards (NAAQS);

3. Clear compliance determinations;

4. Continuous emissions monitoring;

5. Adequate reporting and
recordkeeping requirements;

6. Director’s discretion issues; and

7. Stack height issues.

The State of North Dakota
subsequently adopted revisions to
Chapter 33-15-06 in order to correct
enforceability deficiencies and
submitted the revised regulations to
EPA for SIP approval on June 24, 1992.
This submittal also contained revisions -
to the State’s Prevention of Significant
Deterioration (PSD), New Source
Performance Standards (NSPS), and
National Emission Standards for
Hazardous Air Pollutants (NESHAPS)
rules. In this action, EPA is approving
only the revisions to Chapter 33-15-06,
Emissions of Sulfur Compounds
Restricted. The NSPS and NESHAPS
portions, with the exception of the
State’s asbestos regulations in section
33-15-13-02, were approved ina -
previous action (58 FR 5294, January 21,
1993). EPA will act on the PSD and
asbestos rules in a separate notice.

The revisions to Chapter 33-15-06,
discussed in detail in the Technical
Support Document, are bnefly outlined
below.

Analysis of State Submission

1. Procedural Background |

The Clean Air Act (Act) requires
States to observe certain procedural
requirements in developing
implementation plans for submission to -
the EPA. Section 110(2)(2) of the Act
provides that each implementation plan
submitted by a State must be adopted
after reasonable notice and public
hearing. Section 110(]) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing. The EPA also must
determine whether a submittal is
complete and therefore warrants further
EPA review and action (see section
100(k)(1) and 57 FR 13565). The EPA’s
completeness criteria for SIP submittals
are set out at 40 CFR part 51, appendix
V (1991), as amended by 56 FR 42216
(August 26, 1991). The EPA attempts to
make completeness determinations
within 60 days of receiving a
submission. However, a submittal is
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deemed complete by operation of law if
a completeness determination is not
made by the EPA six months after
receipt of the submission.

The State of North Dakota held a
public hearing on October 18, 1991, to
entertain public comment on proposed
revisions to Chapter 33-15-06
addressing enforceability corrections.
Public comments were received and
adequately addressed by the State.
Following the public hearing and
consideration of public comments, the
SIP revision was subsequently adopted
by the State and became effective on
June 1, 1992. The SIP revision was
submitted by the Governor to the EPA
by cover letter dated June 24, 1992.

The SIP revision was reviewed by the
EPA to determine completeness shortly
after its submittal, in accordance with
the completeness criteria set out at 40
CFR part 51, appendix V (1991). A letter
dated August 27, 1992, was forwarded
to the Governor indicating the
completeness of the submittal and the
next steps to be taken in the review
process. As noted in today's action, the
EPA is approving this North Dakota SIP
submittal to correct SO, enforceability
deficiencies.

2. Review of Revisions to Chapter 33-
15-06

The State of North Dakota revised
Chapter 33-15-06 in order to correct
SO; enforceability deficiencies. For a
detailed explanation of each change to
Chapter 33-15-06 being approved
today, please refer to the Technical
Support Document. A brief summary of
the revisions is presented in the
following paragraph.

Revisions to Chapter 33-15-06
include:

1. Clarification as to which sources
the chapter applies;

2. Adding language stating that the
State shall establish more restrictive
emission requirements on sources not
complying with or causing exceedance
of either ambient air quality standerds
or prevention of significant
deterioration standards;

3. Clarification of averaging periods to
ensure protection of 3-hr SO, NAAQS;

4. Including appropriate measuring
and testing measures; :

5. Adding a section providing for
continuous emission monitoring
requirements; and

6. Adding a section detailing
reporting and recordkeeping
requirements.

Director’s discretion issues were not
addressed since EPA guidance is not yet
available. ‘ :

Final Action

The EPA today is approving a revision
to the North Dakota SIP to include
revisions to the North Dakota
Administrative Code, Chapter 33-15-
06, entitled Emissions of Sulfur
Compounds Restricted. These revisions
correct enforceability deficiencies and
strengthen the provisions of Chapter 33—
15-06. The revisions were submitted b
the Governor to the EPA by letter date
June 24, 1992,

The EPA has reviewed these revisions
to the North Dakota SIP and is
approving them as submitted. The EPA
is publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments, This
action will be effective December 20,
1993, unless, by November 19, 1993,
notice is received that adverse or critical
comments will be submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw the
final action and another will begin a
new rulemaking by announcing a
proposal of the action and establishing
a comment period. If no such comments
are received, the public is advised that .
this action will be effective December
20, 1993.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economical, and
environmental factors, and in relation to
relevant statutory and regulatory
requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., the EPAmust -
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and

- subchapter I, part D, of the Act do not

create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.

Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids the EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co.v. U.S. EP.A.,, 427
U.S. 246, 256~66 (S. Ct. 1976); 42 U.S.C.
7410(a)(2).

Executive Order 12291

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989, (54 FR 2214-2225).

~ On January 6, 1989, the Office of

Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of section 3 of
Executive order 12291 for a period of
two years. The EPA has submitted a
request for a permanent waiver for Table
2 and 3 SIP revisions. OMB has agreed
to continue the temporary waiver until
such time as it rules on the EPA's
request.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 20, 1993. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may by filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting anlg recordkeeping
requirements, Sulfur dioxide.

Note: Incorporation by reference of the SIP
for the State of North Dakota was approved
by the Director of the Federal Register on July
1. 1982,

Dated: September 24, 1993.

© Jack W, McGraw,

Acting Regional Administrator.

40 CFR part 52, is amended as
follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.
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Subpart JJ—North Dakota

2. Section 52.1820 is amended by
adding paragraph (c}(24) to read as
follows:

§52.1820 Identification of plan.

- * » L *
(c)t * ®

(24) On June 24, 1992, the governor of

North Dakota submitted revisions to the
plan. The revisions correct
enforceability deficiencies i in the SO,
regulations.

{i) Incorporation by reference.

(A) Revisions to the North Dakota
Administrative Codes, Chapter 33-15-
06, Emissions of Sulfur Compounds
Restricted, which became effective June
1, 1992.

[FR Doc. 93-25766 Filed 10-19-93; 8:45 am]
BILLING CODE 8580-50-F

40 CFR Part 180
(PP 6F3342/R2018; FRL-4646-8]
RIN 2070-AB78

Pesticide Tolerance for Cyromazine

AGENCY: En{rironmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the insect growth regulator
cyromazine and its metabolite
melamine, calculated as cyromazine, in
or on'peppers at 4.0 parts per million
(ppm). This regulation to establish a
maximum permissible level for residues
of the insecticide was requested
pursuant to a petition submitted by
Ciba-Geigy Corp.

EFFECTIVE DATE: This regulation
becomes effective October 20, 1993.
ADDRESSES: Written objections,
identified by the document control
number, [PP 6F3342/R2018], may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Phillip O. Hutton, Product
Manager (PM) 18, Registration Division
(7505C), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm. 202, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703)-557-2386.

SUPPLEMENTARY INFORMATION: In the
Federal Register of March 19, 1986 (51
FR 9511), EPA issued a notice which
announced that the Ciba Geigy Corp.,
P.O. Box 18300, Greensboro, NC 27419,
had submitted a pesticide petition (PP

6F3342) to EPA proposing to amend 40
CFR 180.414 by establishing a tolerance
under section 408 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 346a,
for residues of the insecticide
cyromazine (N-cyclopropyl-1,3,5-
triazine-2,4,6-triamine) plus its major
metabolite melamine (1,3,5-triazine-
2,4,6-triamine) in or on the raw
agricultural commodity peppers at 2.0
ppm. Further, in the Federal Register of
March 10, 1993 (58 FR 1326), EPA

* issued a notice which announced that

Ciba-Geigy Corp. had submitted
amendments to the petition to raise the
proposed tolerance for residues in or on
peggers from 2.0 ppm to 4.0 ppm.

ere were no comments or requests
for referral to an advisory committee
received in response to these notices of
filing. The scientific data submitted in
the petition and other relevant material
have been evaluated. A discussion of
the toxicological data considered in
support of the tolerance as well as a
discussion of the risk of cyromazine and
its metabolite melamine can be found in
a rule (FAP 2H5355/P344) published in
the Federal Register of April 27, 1984
(49 FR 18120); in the Notice of
Conditional Registration for Larvadex
0.3% Premix, published in the Federal
Register of May 15, 1985 (50 FR 20373);
and in the proposed rule regarding the
establishment of a tolerance for residues
of cyromazine and its metabolite
melamine, calculated as cyromazine, in
or on mushrooms at 10.0 ppm in the
Federal Register of June 30, 1993 (58 FR
34972).

A chronic dietary exposure/risk

assessment for the proposed use on
peppers based on tolerance residue

- levels of 4.0 ppm was performed. This

chronic analysis compared daily
exposure estimates to a Reference Dose
(RD) of 0.0075 mg/kg body weight/day
based on a no-observable-effects level
(NOEL) of 0.75 mg/kg/ body weight/day
and an uncertainty factor of 100. The
NOEL is based on a 6-month dog
feeding study which demonstrated
decreased hematocrit and hemoglobin
levels. Estimates (in mg/kg body weight/
day, and percents of RfD occupied) for

-the overall (average) U.S. population for

currently published tolerances of
cyromazine are 0.002075 and 28%. With
the inclusion of peppers, these figures
become 0.002203 and 30%. Therefore,
the contribution of the pepper tolerance
takes up an additional 2 percent of the
RID. Since the exposure estimates are
based on Theoretical Maximum Residue
Contribution, typically an overestimate
of actual exposure, and do not exceed
the reference dose, the chronic health
risk of cyromazine does not appear to be
significant.

Based on the data and information
cited above, the Agency has determined
that the establishment of the tolerance
by amending 40 CFR 180.414 will
protect the public health. Therefore, the
tolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above (40 CFR 178.20). The
ob)ectxons submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). If a
hearing is requested, the objections
must include a statement of the factual -
issue(s) on which a hearing is requested,
the requestor’s contentions on such
issues, and a summary of any evidence
relied upon by the objector {40 CFR
178.27). A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: There is a genuine and
substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides -
and pests, Reporting and recordkeeping
requirements.
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Dated: September 29, 1993,

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.414(e) is amended in
the table therein by adding and
alphabetically inserting the following
raw agricultural commodity, to read as
follows:

§180.414 Cyromazine; tolerances for
residues.

L ] - L] » L ]
(e) . * w
; Parts per
Commodity million
Peppers 4.0

[FR Doc. 93-25639 Filed 10~19-93; 8:45 am]
BILLING CODE 6560-60-F

40 CFR Part 271
[FRL—4791-T]

Mississippl; Final Authorization of
Revisions to State Hazardous Waste

Management Program

AGENCY: Environmental Protection
Agency.

* ACTION: Immediate final rule.

SUMMARY: Mississippi has applied for
final authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). Mississippi’s revisions
consist of the provisions contained in
HSWA Cluster II. These requirements
are listed in section B of this document.
The Environmental Protection Agency
(EPA) has reviewed Mississippi's
application and has made a decision,
subject to public review and comment,
that Mississippi’s hazardous waste
program revisions satisfy all of the
requirements necessary to qualify for
final authorization. Thus, EPA intends
to approve Mississippi’s hazardous
waste program revisions. Mississippi’s
application for program revisions is
available for public review and
comment.

DATES: Final authorization for
Mississippi’s program revisions shall be
effective December 20, 1993 unless EPA
publishes a prior Federal Register
action withdrawing this immediate final
rule. All comments on Mississippi’s
program revision application must be
received by the close of business,
November 19, 1993.

ADDRESSES: Copies of Mississippi’s
program revision application are
available during 8 a.m. to 4:30 p.m. at
the following addresses for inspection
and copying: Mississippi Department of
Environmental Quality, 2380 Highway
80 West, P.O. Box 10385, Jackson,
Mississippi 39209, (601) 961-5062; U.S.
EPA, Region IV, Library, 345 Courtland
Street, NE., Atlanta, Georgia 30365;
(404) 347—-4216. Written comments
should be sent to Leonard W. Nowak at
the address listed below.

FOR FURTHER INFORMATION CONTACT:
Leonard W. Nowak, Acting Chief, State
Programs Section, Waste Programs
Branch, Waste Management Division,
U.S. Environmental Protection Agency,
345 Courtland Street, NE., Atlanta,
Georgia 30365; (404) 347-2234.

SUPPLEMENTARY INFORMATION:
A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or “the Act™}), 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. In addition,
as an interim measure, the Hazardous
and Solid Waste Amendments of 1984
(Public Law 98-616, November 8, 1984,
hereinafter “HSWA”) allows States to
revise their programs to become
substantially equivalent instead of
equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the latter option
receive “interim authorization" for the
HSWA requirements under section
3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements. Revisions to State
hazardous waste programs are necessary
when Federal or State statutory or
regulatory authority is modified or
when certain other changes occur. Most
commonly, State program revisions are
necessitated by changes to EPA’s
regulations in 40 CFR parts 124, 260
through 268 and 270.

B. Mississippi

Mississippi initially received final
authorization for its base RCRA program
effective on June 27, 1984. Mississippi
received authorization for revisions to
its program on October 17, 1988,
October 9, 1990, May 28, 1991, August
27, 1991, July 10, 1992, and July 7,
1993.

On December 7, 1992, Mississippi
submitted a program revision
application for additional program
approvals. Today, Mississippi is seeking
approval of its program revisions in
accordance with 40 CFR 271.21(b}(3).

EPA has reviewed Mississippi's
application and has made an immediate
final decision that Mississippi’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization.
Consequently, EPA intends to grant
final authorization for the additional
program modifications to Mississippi.
The public may submit written
comments on EPA’s immediate final
decision up until November 19, 1993.

Copies of Mississippi’s application for
these program revisions is available for
inspection and copying at the locations
indicated in the “ADDRESSES" section of
this notice. Approval of Mississippi’s
program revisions shall become
effective December 20, 1993, unless an
adverse comment pertaining to the
State’s revisions discussed in this notice
is received by the end of the comment
period.

Hf an adverse comment is received
EPA will publish either: (1) A
withdrawal of the immediate final
decision or (2) a notice containing a
response to comments which either
affirms that the immediate final
decision takes effect or reverses the
decision. .

EPA shall administer any RCRA
hazardous waste permits, or portions of
permits that contain conditions based
upon the Federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization.

Mississippi is today seeking authority.
to administer the following Federal
requirements promulgated on July 1,
1987-June 30, 1990, for HSWA 11,
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FR promulga-
Federal requirement FR reference Lakgivi g

Catifornia List Waste Restrictions 62 FR 25760 .. 7/8/87
52 FR 41295 .. - 10/27/87

Exception Reporting for Small Quantity Generators of Hazardous Waste 52 FR 35894 .. 9/23/87
HSWA Codification Rule Permit Application Requirements R Corrective Action, Permit Modification, | 52 FR 45788 .. 12/1/87

Permit as Shield Provision, Permit Conditions to Protect Human Health and the Environment, Post Closure
Permits.

{dentification & Listing of Hazardous Waste; Technical Correction 53 FR 27162 .. 7/19/88°
Land Disposal Restrictions for First Third Scheduled Wastes 53 FR 31138 .. 8/17/88
54 FR 8264 .... 2/27/89

Land Disposal Restrictions Amendments to First Third Scheduled Wastes 54 FR 18836 .. 5/2/89
Land Disposal Restrictions for Second Third Scheduled Wastes 54 FR 26594 .. 6/23/89
Land Disposal Restrictions; Correction to the First Third Scheduled Wastes 54 FR 36967 .. 9/6/89
: 55 FR 23935 .. 6/13/90

Reportable Quantity Adjustment Methy! Bromide Production Wastes 54 FR 41402 .. 10/6/89
Reportable Quantity Adjustment 54 FR 50968 .. 12/11/89
Listing of 1,1-Dimethylhydrazine Production Wastes 65 FR 18496 .. 5/2/30
HSWA Codification Rule, Double Liners; Correction 55 FR 19262 .. 6/9/90
Organic Air Emission Standards for Process Vents & Equipment Leaks 55 FR 256454 .. 6/21/90

Mississippi’s application for these
program revisions meet all of the
statutory and regulatory requirements
established by RCRA. Accordingly,
Mississippi is granted final
authorization to operate its hazardous
waste program as revised. -

Mississippi now has responsibility for
permitting treatment, storage, and
disposal facilities within its borders and
carrying out other aspects of the RCRA
program, subject to the limitations of its
program revision application and
previously approved authorities.
Mississippi also has primary
enforcement responsibilities, although
EPA retains the right to conduct
inspections under section 3007 of RCRA
and to take enforcement actions under
sections 3008, 3013, and 7003 of RCRA.

Compliance With Executive Order
12291

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
_ regulations in favor of Mississippi’s
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small ~
entities. This rule, therefore, does not
require a regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,

Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926, 6974(b))
Patrick M. Tobin,

Acting Regional Administrator.
[FR Doc. 93-25761 Filed 10-19-93; 8:45 am)
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND |
HUMAN SERVICES

Health Care Financing Administration
42 CFR Part 403

[BPD—483-F]

RIN 0938-AE32

Medicare Program; Demonstration
Project To Develop a Uniform Cost
Reporting System for Hospitals

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY: This final rule responds to
public comments on the August 25,
1989, interim final rule with comment
period that established a demonstration
project to develop a uniform cost
reporting system for hospitals under the
Medicare program. Under that rule, all
hospitals in the States of California and
Colorado were required to participate in
the demonstration project. In addition,
since the demonstration project ended
on June 29, 1992, this final rule removes

the relevarit provisions from the Code of
Federal Regulations."

EFFECTIVE DATE: This final rule is
effective November. 19, 1993.

FOR FURTHER INFORMATION CONTACT:
David Goldberg (410) 966—-4512.

SUPPLEMENTARY INFORMATION:
1. Background

Under Medicare, hospitals are paid
for hospital inpatient services they
furnish to beneficiaries under Part A
(Hospital Insurance). Currently, most

. hospitals are paid for the operating costs

of their hospital inpatient services
under the prospective payment system

“in accordance with section 1886(d) of

the Social Security Act (the Act) and 42
CFR part 412. Under this system,
Medicare payment is made at a
predetermined, specific rate for each
hospital discharge based on the
information contained on actual bills
submitted. Those hospitals and hospital
units that are excluded from the
prospective payment system generally
are paid based on the reasonable cost of
services furnished to beneficiaries. The
inpatient operating costs of these
hospitals and hospital units are subject
to the rate-of-increase limits, in
accordance with section 1886(b) of the
Act and 42 CFR 413.40.

Sections 1815(a) and 1833(e) of the
Act provide that no payments will be
made to a hospital unless it has
furnished the information requested by
the Secretary needed to determine the
amount of payments due the hospital
under the Medicare program. In general,
hospitals submit this information
through cost reports that cover a 12-
month period. Even though most
prospective payment hospitals are paid
on the basis of actual bills submitted,
these hospitals continue to receive
payment for certain costs, such as
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outpatient costs, on a reasonable cost
basig and are required to submit cost
reports. Section 1886(f)(1)(A) of the Act
provides that the Secretary will
maintain a system for reporting costs of
hospitals paid under the prospective
payment system.

Regulations at § 413.20(a} require that
* hospitals “maintain sufficient financial
records and statistical data for proper
determination of costs * * *”.In
addition, hospitals mustuse
standardized definitions and follow
accounting, statistical, and reporting
practices that are widely accepted in the
hospital and related fields. Under the
Erovisions of §§413.20(b) and 413.24(f),

ospitals are required to submit cost
reports annually, with the reporting
period based on the hospital’s
accounting year (generally a consecutive
12-month period). Section 413.20(d)
requires that hospitals furnish to their
fiscal intermediary the information
necessary to ensure proper payment by
Medicare. The hospital must allow the
fiscal intermediary to examine the
records and documents maintained by
the hospital in order to ascertain the
validity of the data submitted by the
hospital.

I1. Legislation Concerning Reporting of
Hospital Information

On December 22, 1987, the Omnibus
Budget Reconciliation Act of 1987 (Pub.
L. 100-203) was enacted. Section 4007
of Public Law 100203, which was
subsequently amended by section
411(b)(6) of Public Law 100-360, sets
forth several provisions concerning the
- reporting of hospital information under
the Medicare program. Section 4007(a)
of Public Law 100203 requires the
Secretary to develop and put into effect
by June 1, 1989, a data base of the
operating costs of inpatient hospital
services for all hospitals receiving
payment under Medicare. Section
4007(b) of Public Law 100-203 provides
that, for cost reporting periods
beginning on or after October 1, 1989,
the Secretary will place into effect a
standardized electronic cost reporting
format for hospitals under Medicare.
This provision now appears as sections
1886(f)(1) (A) and (B) of the Act.

Section 4007(c)(1) of Public Law 100-
203 requires the Secretary to provide for
a demonstration project (encompassing
at least two States) to develop and
determine the costs and benefits of
establishing a uniform system of cost
reporting for hospitals participating in
the Medicare program. Section
4007(c)(2) of Public Law 100-203, as
amended by section 411(b}(6)(C) of
Public Law 100-360, specifies that these

hospitals must report the following
information to the Secretmiy:

¢ Hospital discharges (classified by
class of primary payer).

¢ Patient days (classified by class of

rim er).
P . a'rgegade beds, staffed beds, and
occupancy.

¢ Inpatient charges and revenues
(classified by class of primary payer).

o Qutpatient charges and revenues
(classified by class of primary payer).

¢ Inpatient and outpatient hospital
expenses (by cost center classified for
operating and capital).

¢ Reasonable costs.

o Other income.

¢ Bad debt and charity care.

o Capital acquisitions.

o Capital assets,

Section 4007(c)(3) of Public Law 100-
203 requires the Secretary to develop
the system to facilitate the submittal of
the information in the report in an
electronic form and to be compatible
with the needs of the Medicare
prospective payment system. Section
4007(c)(5)(A) of Public Law 100-203, as
amended by section 411(b)(6)(C)(viii) of
Public Law 100-360, authorizes the
Secretary to establish a definition of the
term “‘bad debt and charity care” for the

ose of the demonstration project.
Section 4097(c)(5)(B) of Public Law
100-203, as amended by section
411(b)(8)(C)(ix) of Public Law 100-360,
provides that the term “class”, with
respect to payers, means at least the
Medicare program, State Medicaid
programs, other third party payers, and
other persons (including self-paying
individuals). As amended by section
411(b)(6)(C)(vi) of Public Law 100-360,
section 4007(c)(2) of Public Law 100-
203 also specifies that the Secretary will
develop a definition of ‘‘outpatient
visit” for purposes of reporting hospital
information.

II1. Provisions of the August 25, 1989
Interim Final Rule

On August 25, 1989, we published an
interim final rule with comment period
(54 FR 35329) to implement section
4007(c) of Public Law 100-203.

A. Selection of the States to Participate
in the Demonstration

Section 4007(c)(1) of Public Law 100—
203 provides that the Secretary must
select at least two States in which all of
the hospitals must participate in the
demonstration. As required by the law,
one of the States selected must currently
maintain a uniform system of hospital
reporting. Because of the relatively short
time period we had to implement the
demonstration, we decided to limit the
demonstration to two States. We

selected California and Colorado as the
participating States. California was
representative of States that maintain a
uniform reporting system; Colorado was
representative of those that do not. {See
the August 25, 1989, interim final rule
for a detailed discussion of our rationale
for choosing these states (54 FR 35330).)

B. Implementation of the Demonstration

This demonstration was intended to
accomplish the following objectives:

¢ More timely collection of cost
report data.

o Collection of more uniform data.

o The reporting and collecting of

.additional data

The demonstration began with cost
reporting periods beginning on or after
July 1, 1989. It encompassed two full
consecutive cost reporting period
cycles. (Cost reporting periods
beginninf on or after July 1, 1989 and
before July 1, 1991). The demonstration
project ended on June 29, 1992, and
HCFA is continuing to receive and
analyze data from the participating
hospitals.

ospitals in the two States
participating in this demonstration were
required to file annually the current
form, Hospital and Hospital Health Care
Complex Cost Report (HCFA 2552-89),
and additional worksheets developed
specifically for the demonstration
project. We required one interim report
under the demonstration for the first 6-
month period during which a hospital
participated in the project. The interim
reports were used to evaluate the
accuracy of the data source hospitals
use to collect the additional data and
testing the electronic submission
Pprocess. :

The cost report developed for
purposes of the demonstration is an
expanded version of the current form
HCFA 2552-89. Additional worksheets
were developed to allow for the
collection of additional data elements.
For example, the statistics have been
expanded to collect patient days and
discharges by primary payer such as
Maternal and Child Health (title V of the
Act), Medicare (title XVIII of the Act),
Medicaid (title XIX of the Act), other
third party payers, and other persons

- (including self-paying individuals).

Demonstration project cost reports were
to be submitted in a standardized
electronic format. The hospitals’
electronic programs were to be able to
produce a standardized output file that
can be used in any intermediary’s
automated system.

In order to develop the specifications
for this system, we convened a
workgroup comprised of representatives
of the health care industry, Medicare
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fiscal intermediaries, the States of
California, Colorado and California State
hospital associations, the Prospective
Payment Assessment Commission, and
HCFA. The workgroup finalized the
specific methodology that was used in
the design of the demonstration cost
report.

o HCFA intermediaries worked
with hospitals to develop the capability
to submit the additional data required
and to submit the cost reports
electronically. If a hospital were to
refuse to submit the data or refused to
submit the cost reports electronically,
Medicare payments to that hospital
could be suspended under the
provisions of sections 1815(a) and
1833(e) of the Act, under which no
Medicare payments will be made to a
hospital unless it has furnished the
information requested by the Secretary
needed to determine the amount of -
payments due the hospital under the
‘Medicare program. Section 405.371(d)
provides for suspension of Medicare

" payments to a hospital by the
intermediary if the hospital has failed to
submit information requested by the
intermediary that is needed to
determine the amount due the hospital
under Medicare (that is, when a hospital
fails to furnish a cost report or furnishes
an incomplete cost report or fails to
furnish other needed information).
HCFA or the fiscal intermediary
suspended payments only after
exhausting all reasonable attempts to
obtain the requested information.

Since the demonstration project
ended on June 29, 1992, we are
removing the provisions of the
regulations that related to the
demonstrations, that is, 42 CFR part
403, subpart D, Demonstration Project to
Develop a Uniform Hospital Cost
Reporting System (§§ 403.400 through
403.410). We are publishing this final
rule to complete the notice and
comment rule making process and to
provide public documentation of the
factors that we considered in the
development and implementation of the
demonstration project.

IV. Discussion of Public Comments

In response to the interim final rule
with comment period, we received
seven timely items of correspondence.
We have summarized the comments and
are presenting them below along with
our responses.

A. General

Comment: Two commenters
recommended that we use the Glossary
of Health Care Terms published by the
American Medical Record Association
{AMRA) to assist in the development of

i

cost report terminology. Two other
commenters requested that we clarify
the definitions and instructions that
accompany the demonstration project
cost report forms and provide specific
examples where possible.

Response: We have revised the cost
report instructions to provide clearer
definitions and have attempted to
follow the definitions provided by
AMRA where appropriate.

Comment: One commenter suggested
that we provide the intermediaries with
training to ensure uniformity and to
avoid unnecessary sanctions or
penalties upon providers.

Response: We provided training
classes for intermediary staff and
included hospital association staff as
well. The training focused on the
analysis of hospital cost reports and the
preparation of validation reports used to
verify cost report calculations.

B. Payment of Costs Related to the
Demonstration Project

Comment: Several commenters
requested that the regulations clarify the
payment process for incremental costs
associated with the demonstration and
inquired about the use of the term *pass
through” in reference to these same
costs. The commenters assumed that
“pass through” implied that hospitals
would be paid only for the Medicare
share of incremental costs and that the
incremental costs did not include
indirect costs. In particular, they were
concerned about the statement in the
impact analysis of the interim final rule
(54 FR 35332) that HCFA does not
guarantee all of the incremental costs
incurred would be paid for the
collection, reporting, and electronic
submission of the additional data.

Response: We used the term “pass
through” to indicate that these costs
would not be required to be included in
the administrative and general cost
center on the provider’s annual cost -
report. Medicare paid the provider for
the substantiated costs of collecting,
reporting, and electronically submitting
the additional data required under the
demonstration project. The provider had

_to show an increase in operational costs

as a direct result of participation in the
demonstration by comparing the normal
cost of submitting a cost report to the
cost of submitting a cost report under
the demonstration project. For example, . -
a hospital had to show an increase in
the amount of fees paid to an accounting
firm for processing the additional data
required by the demonstration. Due to
the various types of recordkeeping
systems hospitals use, we cannot
provide an all-inclusive list of costs for
which hospitals could receive payment.

The folldwing are general categories of

- incremental costs that could qualify for

additional payment:

» Software Costs—Medicare paid for
a specific charge by a vendor to process
electronically the additional worksheets
required for the demonstration cost
report.

o Staffing Costs—These costs qualify
for payment if additional wage costs
incurred for training and recordkeeping
were incurred beyond the normal wages
paid the employee. For example,
payment woul! be made if an employee
was required to work additional hours
over and above his/her work schedule.

o Outside Consultation—Medicare
paid for the costs of consultative
services related to the reporting,
collecting andYor electronic submission
of demonstration project data.

o Overhead Costs—Overhead costs
generally are not allocated to
incremental costs. Overhead costs will

. be paid as an incremental cost only if

these costs can be specifically
identified.
We did not guarantee that all

-incremental costs incurred will be

reimbursed in full. In cases where the
provider does not have the accounting
ability to specifically identify overhead
costs such as utilities, housekeeping,
plant and maintenance, the provider
must allocate these costs to other cost
centers through the cost report process.

‘The cost of electronically submitting
the annual Medicare cost report is not
considered an incremental cost for
purposes of this demonstration. Thus,
we did not pay hospitals for the cost of
electronically submitting their annual
Medicare cost report. Under section
4007(b) of Public Law 100-203, almost
all hospitals are m?uired to submit cost
reports electronically effective with cost
reporting periods beginning on or after
October 1, 1989. We believe it would
have been inappropriate to make
specific payments for these costs to
hospitals in the demonstration when all
other hospitals will not be similarly
compensated, and when all hospitals
participating in the Medicare program
are required to submit their cost reports
electronically regardless of whether they
took part in this demonstration.

C. Electronic Submission and Data
Collection

Comment: Two commenters
expressed concern that the data
collection specified in the
demonstration regulations and
instructions exceed the requirements in
the statute. Specifically, the commenters
stated that the reporting of self-pay
revenue-and cost by cost center is not
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required and that aggregate revenue and
cost by payer class is all that is required.

Response: We do not believe that we
were limited to collecting only the data
specified in section 4007(c)(2) of Public
Law 100-203. However, we tried to
minimize the collection of additional
data in an effort to reduce the burden to
hospitals. In order to determine some of
the data elements specified in the
legislation, it became necessary to
expand the data collection elements. For
example, worksheet S—-3-D requests the
total number of beds. This information
was not requested in the statute;
however, as indicated in the
~ demonstration cost report instructions,
this number should agree with the
Medicare cost report. Bed days
available, also not requested in the
statute but required for the
* demonstration, is simply the
multiplication of the number of beds
times 365 days. -

Worksheet C-1-D requires charge
data by payer class for each revenue
center. The Title V (Maternal and Child
Health) payer class was not requested in
the statute; however, for cost reporting
purposes it was necessary to retain Title
V as a separate payer class. The
requirement of reporting the charges by
cost or revenue center, including self-
pay revenue, was not specifically stated
in the statute, however, section
4007(c)(2)(G) of Public Law 100-203
specifically requests inpatient and
outpatient cost by cost center. The costs
by cost center could not be determined
without the charges by cost center.
Worksheet G-2-D reports net revenues
as well as adjustments to revenue. The
statute does not require that-all
adjustments be reported; however, in
order to determine the actual revenue
received by the hospitals, it was
necessary to have available all
adjustments made by the hospitals.

Comment: One commenter indicated
that the statute does not require interim
reporting. The commenter believes the
interim report will not serve any useful
purpose.

Response: We believe the interim
report to be a vital part of this
demonstration project. The purpose of
the demonstration is to determine the
costs and benefits of collecting specified
data. The interim report served as a
valuable tool in reviewing the hospitals’
ability to collect the data and to identify
the changes made by the hospitals and
the associated cost to provide the data.
It also assisted the intermediary in
working with the provider to identify
and rectify the reporting problems.
Since annual data must be reported to
Congress, the interim data provided

early insight to HCFA and a means to
validate the annual data.

Comment: Two commenters indicated
that the statute required the
demonstration project to “facilitate”
electronic submission and not to require
“implementation” of electronic
reporting. In addition, the requirement
for submission of the hard copy of the
cost report as well as the electronic
submission places an unnecessary
burden on the providers participating in
the demonstration.

Response: Section 1886(f)(1)(B) of the
Act authorizes the Secretary to require
electronic data submission. This section
requires electronic submission of cost
reports for all hospitals participating in’
the Medicare program for cost reporting
periods beginning on or after October 1,
1989. In addition, section 4007(c)(3) of
Public Law 100203 authorizes the
Secretary to facilitate the development

- of electronic reporting for purposes of

the demonstration.

While the Secretary was not
specifically mandated to implement
electronic submission for the
demonstration, the approach least
disruptive to hospitals participating in
the demonstration was to require
electronic submission for both the Form
HCFA-2552-89 and the Form HCFA
2552-DEMO. It would not have been
efficient for hospitals in the
demonstration States to operate for two
years under both electronic as well as
manual cost report submission.
Additionally, the Conference Report
that accompanied Public Law 100-203
(H.R. Rep. No. 495, 100th Cong., 1st

"sess. 539 (1987)) indicates that the

conferees expected the Secretary to
proceed expeditiously to analyze the
data processing systems under his
control in order to expedite the flow of
data from hospitals to intermediaries to
the Department and Congress. Requiring
electronic submission for the ‘
demonstration provided the best
mechanism for timely analysis and the
preferred source for reporting to
Congress.

The submission of a hard copy cost
report with the electronic cost report
was intended to assist in the resolution
of any problems that may occur in the
electronic cost report calculations and
submissions. HCFA plans to eliminate
the accompanying hard copy '
submissions in the future when such
problems have been resolved.

V. Information Collection Requirements

This final rule does not impose
information collection requirements;
consequently it need not be reviewed by
the Office of Management and Budget
under the authority of the Paperwork

Reduction Act of 1980 (44 U.S.C. 3501
et seq.).
VI. Regulatory Impact Analysis
A. Executive Order 12291

Executive Order 12291 (E.O. 12291)
requires us to prepare and publish a

regulatory impact analysis for any final
rule that meets one of the E.O. criteria

" for a “‘major rule”; that is, that will be

likely to result in—

¢ An annual effect on the economy of
$100 million or more;

¢ A major increase in costs or prices
for consumer, individual industries,
Federal, State, or local government
agencies, or geographic-regions; or

o Significant adverse effects on
competition, employment, investment,

productivity, innovation, or on the

ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This final rule is not a major rule
under E.O. 12291 criteria, and a
regulatory impact analysis.is not

required.

B. Regulatory Flexibility Act

We generally prepare a regulatory
flexibility analysis that is consistent
with the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 through 612) unless
the Secretary certifies that a final rule
will not have a significant economic
impact on a substantial number of small

. entities. For purposes of the RFA, all

hospitals are treated as small entities.
~ Section 1102(b) of the Social Security
Act requires the Secretary to prepare a
regulatory impact analysis if a notice
may have a significant impact on the
operations of a substantial number of
small rural hospitals. Such an analysis
must conform to the provisions of
section 604 of the RFA. For purposes of
section 1102(b) of the Act, we define a
small rural hospital as a hospital with
fewer than 100 beds located outside of
a Metropolitan Statistical Area (MSA).
As discussed in detail above, section
4007(c)(1) of Public Law 100-203, as
amended by section 411(b)(6)(C) of
Public Law 100-360, requires that we
undertake a demonstration project to
develop and assess the costs and
benefits of establishing a uniform
system of cost reporting for hospitals
participating in the Medicare program.
All hospitals in the States of California
and Colorado were required to
participate in this demonstration
project. These hospitals were required
to submit their cost reports for cost
reporting periods beginning on or after
July 1, 1989, and before July 1, 1991, in
a uniform, electronic format. We -
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estimate that the demonstration project
affected approximately 634 hospitals:
542 in California and 92 in Colorado
{Hospital Statistics, 1987 Edition).

As discussed in thie impact analysis of
the interim final rule, we planned to
make specific payments to hospitals for
the incremental costs that were -
reasonable in amount and could be
directly identified as having been
incurred solely because of the
demonstration project, that is, costs
incurred for the collection, reporting,
and electronic submission of the
additional data. These payments were to
represent the cost of collecting the
additional data, and the electronic
submission of the additional data only.
At that time, we were unable to estimate
the costs that would be incurred by each
hospital participating in this
demonstration. As we stated, we plan to
ascertain, to the extent possible, the
incremental costs that hospitals
incurred during the course of this *
project.

As of September 1, 1992, we have
received cost reports from
approximately 80 percent of the
hospitals that participated in this
project. Very few of these hospitals
reported any incremental costs
associated with the demonstration
project, and those costs that were
reported were minimal. Also, we note
that no commenters on the August 25,
1989, interim final rule indicated that
the demonstration project costs would
have a significant economic impact.
Therefore, we believe that the
demonstration project did not have a
significant economic impact on a
substantial number of hospitals.
Moreover, this final rule, in itself, has
no impact for purposes of the RFA or
section 1102 of the Act because it
merely responds to public comments
and removes the relevant provisions
from the Code of Federal Regulations.

List of Subjects in 42 CFR Part 403

Health insurance, Hospitals,
Intergovernmental regulations,
Medicare, Reporting and recordkeeping
requirements.

42 CFR part 403 is amended under
authority of section 1102 of the Social
Security Act (42 U.S.C. 1302} to remove
and reserve subpart D, consisting of
§§ 403.400 through 403.410.

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: June 2, 1993,
Bruce C. Vladeck, .
Administrator, Health Care Financing
Administration.

Dated: July 8, 1993.
Donna E. Shalala,
Secretary.

|FR Doc. 93-25068 Filed 10-19-93; 8:45 am])

BILLING CODE 4120-01-P

- DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Public Land Order 7005
[NV-030-4210-08; N-57792)]

Emergency Withdrawal of Public
Mineral Estate Within the Desert
National Wildlife Refuge; Nevada

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order withdraws 769,543

acres of public mineral estate from

-location and entry under the mining

laws to protect the Desert National
Wildlife Refuge for 1 year until the

- Environmental Impact Statement for the

Fish and Wildlife Service’s pending

withdrawal application N~54955 can be

completed.
EFFECTIVE DATE: October 13, 1993.
FOR FURTHER INFORMATION CONTACT:

* Vienna Wolder, BLM Nevada State

Office, P.O. Box 12000, Reno, Nevada
89520, 702-785-6526.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C,
1714 (1988), and in accordance with

subsection 204(e) of the Act, it is hereby

ordered as follows:

1. Subject to valid existing rights, the

public mineral estate in the following
described lands, under the jurisdiction

of the Secretary of the Interior, is hereby

withdrawn from location and entry

under the United States mining laws (30

U.S.C. ch. 2 (1988)), for the protection

of the Desert National Wildlife Refuge:

Mount Diablo Meridian

T.15S., R 54 E,, unsurveyed,

Secs. 1 to 3, inclusive, excluding area’
covered by Executive Order No. 8578;

Secs. 4. Ez, excluding area covered by
Executive Order 8578; :

Sec. 9, EVz;

Secs. 10 to 15, inclusive;

Sec. 16, Evz;

Sec. 21, Ev;;

Secs. 22 to 27, inclusive;

Sec. 28, Ev;

Sec. 33, E.;

Secs. 34 to 36, inclusive.
T. 15 S, R. 55 E., unsurveyed.
T. 16 S., R. 57 E., partially surveyed,
Sec. 7, NWv4 and SVe.
T. 16 S., R. 58 E., unsurveyed,
Secs. 11 to 14, inclusive;
Secs. 23 to 26, inclusive;
Secs. 35 and 36.
T. 15 S., R. 59 E,, unsurveyed,
Secs. 2 to 11. inclusive;
Secs. 14 to 23, inclusive;
Secs. 26 to 35, inclusive.
T.16 S., R. 58 E., unsurveyed,
Secs. 2 to 11, inclusive;
Secs. 14 to 23, ihclusive;
Secs. 26 to 35, inclusive;
T.17S..R. 59 E.,
Secs. 1 to 5, inclusive;
Sec. 7, lots 3 and 4, NEVs, and S%;
Secs. 8 to 18, inclusive;
Secs. 21 to 26, inclusive;
Sec. 27, Nvg;
Secs. 28 and 33;
Sec. 34, 5.5z and NEVaSEV4;
Secs. 35 and 36.
Tps. 9,10, 11, 12, 12'%, 13, 14, 15, and 16
S..R. 60 E., unsurveyed.
T.17S..R.60E.
T.18 S.,R.60E.,
Secs. 1 to 18, inclusive;
Secs. 22 to 24, inclusive;
Sec. 25, Nvz; .
Sec. 26, Nz;
Sec. 27, N4,
Tps. 9,10, 11, 12, 122, 13, 14, 15, and 16
S..R. 61 E., unsurveyed.
Tps. 17and 18 S, R. 61 E.
T.9S,R.62E,,
Sec. 4, S8,
Sec. 5, NWvSWv4 and Sv2SVz;
Sec..6, lots 2 to 7, inclusive, SV2NEV,
SEVaNWVe, Ev.SWVY,, and SEVa:
Secs.7,8and 9; -
Sec. 10, WL2E% and Wva;
Sec. 15, W2Evz amd WVy;
Secs. 16 to 21, inclusive;
Sec. 22, WiLEY; and W,
Sec. 27, W2EY2 and Wz,
Secs. 28 to 33, inclusive;
Sec. 34, lots 1 to 3. inclusive, W2NEV4,
"NWvs, Nv2SWV4, and NWWSE Ve,
T.10S.,R.62E,,
Secs. 3 to 10, inclusive;
Sec. 14, SEVeaNW Ve, WV.W%, and EV2
SWy,; .
Secs. 15 to 22, inclusive;
Sec. 23, W2 and WV.SEVs;
Secs. 26 to 35, inclusive;
Sec. 36, WaWi,
T. 11 8., R. 62 E,, partially surveyed,
Sec. 1, WieWi4;
Secs. 2 to 12, inclusive;
Sec. 13, Evz, NEVaNWV4, W12W 2, and
E%SWvs;
Secs. 14 to 36, inclusive.
T. 12 S., R. 62 E., partially surveyed.
Tps. 12'%, 13, 14, 15,and 16 S.,R. 62 E.,
unsurveyed. '
Tps.17and 18 S.,R. 62 E,

The lands described a%gregate 769,543
acres in Clark and Lincoln

2. This emergency withdrawal shall

Counties, Nevada.

remain in effect for a period of 1 year -

from the effective date listed above

unless extended under the provisions of
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subsections (c)(1) or (d), whichever is
applicable, and (b)(1) of Section 204 of
the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714(e) (1988). '

Dated: October 13, 1993.
Bruce Babbitt,
Secretary of the Interior.
[FR Doc. 93-25701 Filed 10-19-93; 8:45 am]
BILLING CODE 4310-HC-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1828 and 1852
RIN 2700-AB12

interim Changes to NASA FAR
Supplement Crose-Walver of Liabllity
Clauses in NASA Contracts

AGENCY: Office of Procurement,
Procurement Policy Division, National .
Aeronautics and Space Administration
(NASA).

ACTION: Interim rule.

SUMMARY: NASA has revised the NASA
FAR Supplement to provide for revised
cross-waivers of liability for Space
Shuttle services and space station
activities and to provide for a new cross-
waiver of liability for Expendable
Launch Vehicle (ELV) launches. These
‘clause changes are made to be
consistent with the final rule which
NASA published in September 1991.
That final rule established cross-waivers
of liability as the regulatory basis for
cross-waiver provisions to be included
in NASA Space Shuttle launch services
agreements and agreements for NASA
ELVp launches planned to occur
after July 1, 1994. NASA has been
including these cross-waivers in its
launch services agreements with U.S.
and foreign parties. To be made fully
effective for launches planned to occur
subsequent to this date, the cross-
waivers need to be incorporated into
contracts for flow down from the
contractors to their subcontractors. In
addition, the final rule also republished
the cross-waiver provision for space
station activities. The new cross-waiver
provisions for Space Shuttle and ELV
program launches were consistent with
the cross-waiver that has been in effect
for space station activities. Currently,
there are two NASA FAR Supplement
cross-waiver clauses: *“Interparty Waiver
of Liability During STS Operations”;
and *‘Cross-Waiver of Liability for Space
- Station Activities.” With the publication
of the final rule, the former clause
required revision to correspond with the
new provisions in the final rule, and a

new NASA FAR Supplement clause is
necessary to flow down the cross-waiver
to NASA contractors involved in ELV
program launches. Only minor changes
need to be made to the latter clause,
since it already contains language
corresponding with the provision in the
final rule, :
DATES: This interim rule is effective
October 20, 1893, Comments are due no
later than November 19, 1993. _
ADDRESSES: Comments should be
addressed to Ms. Deborah O'Neill,
NASA Headquarters, Office of
Procurement, Procurement Policy
Division (Code HP), Washington, DC
205486.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah O'Neill, Telephone: (202) 358—
0428.

SUPPLEMENTARY INFORMATION:

Background :

By incorporating similar cross-
waivers oﬁ'iability in its agreements for
Space Shuttle launch services, ELV

launches, and Space Station
activities, NASA and the other parties
agree not to bring claims against each
other for any damage to property or for
injury or death of employees that occurs
during the time a cross-waiver is in
effect. The agreements also require the
parties to flow down these cross-waivers
to their related entities ensuring that a
party, its contractors, and
subcontractors, waive their right to sue
the other party, its contractors, and
subcontractors, for damages sustained in
connection with activities conducted
under the agreements.

Availability of NASA FAR Supplement

The NASA FAR Supplement, of
which this proposed coverage will
become a part, is codified in 48 CFR,
chapter 18, and is available in its
entirety on a subscription basis from the
Superintendent of Documents,
Government Printing Office,
Washington, DC 20402. Cite GPO
Subscription Stock Number 933--003—
00000-1. It is not distributed to the
public, whether in whole or in part,
directly by NASA.

Regulatory Flexibility Act

NASA certifies that this interim rule
will not have significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.). _

Paperwork Reduction Act

This interim rule does not impose any
regorting or recordkeeping requirements
subject to the Paperwork Reduction Act.

List of Subjects in 48 CFR Parts 1828
and 1832

Government procurement.
Tom S. Luedtke,
Acting Deputy Associate Administrator for
Procurement.

1. The authority citetion for 48 CFR
parts 1828 and 1852 continues to read
as follows: :

Autherity: 42 U.S.C. 2473(cX1).

PART 1828—BONDS AND INSURANCE

2. Part 1828 is amended as set forth
below:

a. Section 1828.371 is revised to read
as follows:

{a) In agreements covering Space
Shuttle services, certain ELV launches,
S, Station activities, NASA and
other signatories (the Parties) agree not
to bring claims each other for
any damage to property or for injury or
death of employees that occurs during
the time such a cross-waiver is in effect.
These agreements involving NASA and
other Parties include, but are not limited
to, Memoranda of Understanding with
foreign governments, Launch Services
Agreements, and other agreements for
the use of NASA facilities. These
agreements require the Parties to flow
down the cross-waiver provisions to
their related entities so that contractors,
subcontractors, customers, and other

“users of each Party also waive their right

to bring claims against other Parties end

_their similarly related entities for

damages arising out of activities
conducted under the agreements. The -
purpose of the clauses prescribed in this
section is to flow down the cross-
waivers to NASA contractors and
subcontractors.

(b) The contracting officer.shall insert
the clause 1852.228-72, Cross-Waiver of
Liability for Space Shuttle Services, in
solicitations and contracts of $100,000
or more when the work to be performed
involves “Protected Space Operations”
(applicable to the Space Shuttle) as that
term is defined in the clause. If Space
Shuttle services under the contract are
being conducted in support of the Space
Station program, the contracting officer
shall insert the clause prescribed by
paragraph (d) of this section and
designate application of that clause to
those cular activities.

(c) The contracting officer shall insert
the clause at 1852.228-78, Cross-Waiver
of Liability for NASA Expendable
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Launch Vehicle (ELV) Launches, in .
solicitations and contracts of $100,000
or more for the acquisition of ELV -
launch services when the service is
being acquired by NASA pursuant to an
agreement described in paragraph (a) of
this section. If, under a contract that
covers multiple launches, only some of
the launches are for payloads provided .
pursuant to agreements, an additional
clause shall be inserted in the contract
to designate the particular launches to
which this clause applies. If a payload
is being launched by use of an ELV in
support of the Space Station program,
the contracting officer shall insert the
clause prescribed by paragraph (d) of
this section and designate application of
that particular launch.

{(d) The contracting officer shall insert
the clause at 1852.228-76, Cross-Waiver
of Liability for Space Station Activities,
in solicitations and contracts of
$100,000 or more when the work to be
performed involves “Protected Space
Operations” (relatmg to the Space
Station) as that term is deﬁned in the
clause.

(e) At the contracting officer’s
discretion, the clauses prescribed by -
paragraphs (b), (c), and (d) of this
section may be used in solicitations,
contracts, new work modifications, or
extension, to existing contracts under
$100,000 involving Space Shuttle
activities, ELV launch services, or Space
Station activities, respectively, in
appropriate circumstances. Examples of
such circumstances are when the value
of contractor property on a Government
installation used in performance of the
contract is significant, or when it is
likely that the contractor or '
subcontractor will have its valuable
property exposed to risk or damage
caused by other participants in the
Space Shuttle services, ELV launches, or
Space Station activities.

1828.373 [Removed]
b. Section 1828.373 is removed.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Part 1852 is amended as set forth
below:

a. Section 1852.228—72 is revised to
read as follows:

1852.228-72 Cross-Walver o! Liabllity for
Space Shuttle Services.

As prescribed in 1828.371 (b) and (e),
insert the following clause:
Cross-Waiver of Liability for Space Shuttle
Services (Sep 1993) - :

(a) As prescribed by regulation (14 CFR
part 1266), NASA agreements involving

-

- Space Shuttle flights are required to contain .

broad cross-waivers of liability among the
parties and the parties related entities to

encourage participation in space exploration, -

use, and investment. The purpose of this
clause is to extend this cross-waiver
requirement to contractors and related
entities under their contracts. This cross-
waiver of liability shall be broadly construed
to achieve the objective of encouraging
participation in space activities.

(b) As used in this clause the terms: (1)
*“Contractors” and “Subcontractors” include
suppliers of any kind.

(2) “Damage"” means: (i) Bodily injury to,
or other impairment of health of, or death of,
any person;

(ii) Damage to, loss of. or loss of use of any
propeny; »

(iii) Loss of revenue or profits; or

(iv) Other direct, indirect, or consequentlal
damage;’

(3) “Farty”’ means & person or entity that
signs an agreement involving a Space Shuttle
service;

(4) “Payload’ means all property to be
flown or used on or in the Space Shuttle; and

(5) “Protected Space Operations” means all
Space Shuttle and payload activities on
Earth, in outer space, or in transit between
Earth and outer space performed in
furtherance of an agreement involving Space
Shuttle services or performed under this
contract. “Protected Space Operations”’
excludes activities on Earth which are
conducted on return from space to develop
further a payload’s pmduct or process except
when such development is for Space Shuttle-
related activities necessary to implement an

- agreement involving Space Shuttle services

or to perform this contract. It includes, but
is not limited to:
(i) Research, design, development, test,

" manufacture, assembly, integration,

operation, or use of the Space Shuttle,

-transfer vehicles, payloads, related support

equipment, and facilities and services;
(ii) All activities related to ground support,
test, training, simulation, or guidance and

_control equipment and related facilities or

services.

(6) “‘Related entity” means: (i} A party’s
contractors or subcontractors at any tier;

(ii) A party’s users or customers at any tier;
or .

(iii) A contractor or subcontractor-of a
party’s user or customer at any tier.

(c)(1) The Contractor agrees to a waiver of
liability pursuant to which the Contractor
waives all claims against any of the entities
or persons listed in paragraphs {(c)(1)(i)
through (c)(1)(iii) of this clause based on
damage arising out of Protected Space
Operations. This waiver shall apply only if
the person, entity, or property causing the
damage is involved in Protected Space
Operations and the person, entity, or
property damaged is damaged by virtue of its
involvement in Protected Space Operations,
This waiver shall apply to any claims for
damage, whatever the legal basis for such
claims, including but not limited to delict (a

_term used in civil law countries to denote a

class of cases similar to tort) and tort

. {including negligence of every degree and-

kind) and contract, against:

(i) Any party other than the Government;

(ii) A related entity of any party other than
the Government; and

(iii) The employees of any of the entities
identified in paragraphs (¢)(1)(i) and (c)(1)(ii)
of this clause.

(2) The Contractor agrees to extend the
waiver of liability as set forth in paragraph
(c)(1) of this clause to subcontractors at any
tier by requiring them, by contract or -
otherwise, to agree to waive all claims against -
the entities or persons identified in
paragraphs (c)(l;e)(i) through (c)(1)(iii) of this
clause.

- (3) For avoidance of doubt, this cross-
waiver includes a cross-waiver of liability
arising from the Convention on International
Liability for Damage Caused by Space
Objects, (March 28, 1972, 24 United States
Treaties and other International Agreements
(U.S.T.) 2389, Treaties and Other
International Acts Series (T.LA.S.) No. 7762
in which the person, entity, or property
causing the damage is involved in Protected
Space Operations, and the person, entity, or .
property damaged is damaged by virtue of its
involvement in Protected Space Operations.

(4) Notwithstanding the other provisions of
this clause, this waiver of liability shall not
be applicable to:

(i) Claims between any party and its related
entities or claims between the Government'’s
related entities (e.g., claims between the
Government and the Contractor are included

. within this exception);

(ii) Claims made by a natural person, his/
her estate, survivors, or subrogees for injury
or death of such natural person;

* (iii) Claims for damage caused by willful

- misconduct; and

(iv) Intellectual property claims.

(5) Nothing in this clause shall be
construed to create the basis for a claim or
suit where none would otherwise exist.

- (End of clause)

b. Section 1852.228-78 is added to
read as follows:

1852.228-78 Cross-Waiver of Liabllity for
NASA Expendable Launch Vehicle
Launches.

As prescribed in 1828.371 (c) and (e),
insert the following clause:

Cross-Waiver of Liability for NASA :
Expendable Launch Vehicle (ELV) Launches :
(Sep 1893)

{a) As prescribed by regulation (14 CFR

art 1266}, NASA agreements involving ELV

aunches are required to contain broad cross-
waivers of liability among the parties and the
parties related entities to encourage -
participation in space exploration, use, and -
investment. The purpose of this clause is to
extend this cross-waiver requirement to
contractors and subcontractors as related
entitiés of NASA. This cross-waivet of
liability shall be broadly construed to achieve

-the objective of encouraging participation in

space activities.
(b) As used in this clause, the term: (1)
“Contractors” and “Subcontractors” include

" suppliers of any kind;

(2) “Damage" means: (i) Bodily in;ury to,

.or other impairment of health of, or death of,

any person;
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{ii) Damage to, loss of, or loss of use of any
property;

(iii} Loss of revenue or profits; or

(iv) Other direct, indirect, or consequential
damage;

(3) “Party” means a person or entity that
signs an agreement involving an ELV launch;

" (4) “Payload” means all property to be
flown or used on or in the ELV; and -

(5) “Protected Space Operations” means all
ELV and payload activities on Earth, in outer
space, or in transit between Earth and outer
space performed in furtherance of an
agreement involving an ELV launch or
performed under the contract. *Protected
Space Operations” excludes activities on
Earth which are conducted on return from-
space to develop further a payload’s product
or process except when such development is
for ELV-related activities necessary to
implement an agreement involving an ELV
launch or to perform this contract. It
includes, but is not limited to: .

(i) Research, design, development, test,
manufacture, assembly, integration,
operation, or use of ELVs, transfer vehicles,
&ayloads, related support equipment, and

cilities and services;

(ii) All activities related to ground support,
test, training, simulation, or guidance and
control equipment and related facilities or
services.

(6) ““Related entity” means: (i) A party’s
contractors or subcontractors at any tier;

(ii) A party’s users or customers at any tier;

or

(iii) A contrector or subcontractor of a

arty's user or customer at any tier.

(cJ(1) The Contractor agrees to a waiver of
liability pursuant to which the Contractor
waives all claims against any of the entities
or persons listed in paragraphs (c}(1)i)
through (c)(1)(iii) of this clause based on
damage arising out of Protected Space
Operations. This waiver shall apply only if
the person, entity, or property causing the
damage is involved in Protected Space
Operations and the person, entity, or
propetty damaged is damaged by virtue of its
involvement in Protected Space Operations.
The waiver shall apply to any claims for
damage, whatever the legal basis for such
claims, including but not limited to delict (a
term used in civil law countries to denote a
class of cases similar to tort) and tort
(including negligence of every degree and
kind) and contract, against: ’

(i) Any party other than the Government;

(i) A related entity of any party other than
the Government; and

(iii) The employees of any of the entities
identified in paragraphs (c)(1) (i) and (ii) of
this clause.

(2) The Contractor agress to extend the
waiver of liability as set forth in parsgraph
(c)(1) of this clause to subcontractors at any
tier by requiring them, by contract or
otherwise, to agree to waive all claims against
the entities or persons identified in
pﬁimgraphs (c)(1)(i) through (c)(1)(iii) of this
clause

- {3) For avoidance of doubt, this cross-
wativer includes a cross-waiver of liability
arising from the Conivention on International
Liability for Damage Caused by Space
Objects, (March 29, 1972, 24 United States

Treaties and other International Agreements
(U.S.T) 2389, Treaties and other International
Acts Series (T.1.A.S.) No. 7762) in which the
person, entity, or property causing the
damage is involved in Protected Space
Operations.

(4) Notwithstanding the other provisions of
this clause, this cross-waiver of liability shall
not be applicable to:

(i) Claims between any party and its related
entities or claims between any party’s related
entities (e.g., claims between the Government
and the Contractor are included within this
exception); '

(ii) Claims made by a natural person, his/
her estate, survivors, or subrogees for injury
or death of such natural person; _

(iii) Claims for damage caused by willful
misconduct; and

(iv) Intellectual property claims.

(5) Nothing in this clause shall be
construed to create the basis for a claim or
suit where none would otherwise exist.

(6) This cross-waiver shall not be
applicable when the Commerical Space
Launch Act cross-waiver (49 U.S.C. App.
2615) is applicable.

(End of clause)

¢. Section 1852.228-76 is revised to
read as follows:

1852.228~76 Cross-Walver of Liabllity for
Space Station Activities.

As prescribed in 1828.371 (d) and (e),
insert the following clause:

Cross-Waiver of Liability for Space Station
Activities (Sep 1993)

{a) The Intergovernmental Agreement for
the Space Station contains a broad cross-
waiver provision to encourage participation
in the exploration and use of outer space
through the Space Station. The purpose of
this clause is to extend this cross-waiver
requirement to contractors and
subcontractors as related entities of NASA.
This cross-waiver of liability shall be broadly
construed to achieve this objective of
encouraging participation in space activities.

{b) As used in this clause, the term:/ﬂ)
“Damage’’ means: ' '

(i) Bodily injury to, or other impairment of
health of, or death of, any person;

(ii) Damage to, loss of, or loss of use of any
property; .

(iii) Loss of revenue or profits; or

(iv) Other direct, indirect, or consequential

e.

(2) “Launch Vehicle” means an object (or
any part thereof) intended for launch,
launched from Earth, or returning to Earth
which carries payloads or persons, or both.

(3) “Partner State” means each contracting
party for which the *“Agreement among the
Government of the United States of America,
Governments of Member States of the
European Space Agency, Government of
Japan, and the Government of Canada on
Cooperation in the Detailed Design,
Development, Operation, and Utilization of
the Permanently Manned Civil Space
Station” (the “Intergovernmental
Agreement”’) has entered into force, in
accordance with Article 25 of the
Intergovernmental Agreement. It includes the

Cooperating Agency of a Pdrtner State. The
National Aeronautics and Space
Administration (NASA) for the United States,
the Canadian Space Agency (CSA) for the
Government of Canada, the European Space
Agency and the Science and Technology
Agerncy of Japan (STA) are the Cooperating
Agencies responsible for implementing Space
Station cooperation. A Partner State also
includes any entity specified in the
Memorandum of Understanding (MOU)
between NASA and the Government of Japan
to assist the Government of Japan
Cooperating Agency in the implementation of
that MOU.

(4) “*Payload’” means all property to be
flown or used on or in a launch vehicle or
the Space Station.

(5) **Protected Space Operations” means all
launch vehicle activities, space station
activities, and payload activities on Earth, in
outer space, or in transit between Earth and
outer space performed in furtherance of the
Intergovernmental Agreement or performed
under this contract. ‘Protected Space
Operations” also includes all activities
related to evolution of the Space Station as
provided for in Article 14 of the
Intergovernmental Agreement. “Protected
Space Operations” excludes activities on
Earth which are conducted on return from
the Spacs Station to develop further a
payload’s product or frocess except when
such development is for Space Station-
related activities in implementation of the
Intergovernmental Agreement or in
performance of this contract. It includes, but
is not limited to: '

(i) Research, design, development, test,
manufacture, assembly, integration,
operation, or use of launch or transfer
vehicles, payloads, related support
equipment, and facilities and services;

(ii) All activities related to ground support,
test, training, simulation, or guidance and
control equipment and related facilities or
services.’

(6) “Related entity” means: (i) A Partner

- State’s contractors or subcontractors at any

tier;

(ii) A Partner State’s users or customers at
any tier; or

(iii) A contractor or subcontractor of a
Partner State’s user or customer at any tier.

(7) “Contractors” and *Subcontractors”
include suppliers of any kind.

(c)(1) The Contractor agrees to a cross-
waiver of liability pursuant to which the
Contractor waives all claims against any of
the entities or persons listed in paragraphs
(c)(1)(i) through (c)(1)(iii) of this clause based
on damage arising out of Protected Space
Operations. This waiver shall apply only if
the person, entity, or property causing the
damage is involved in Protected Space -
Operations and the person, entity, or
property damaged is damaged by virtue of its
involvement in Protected Space Operations.
The cross-waiver shall ap{:ly to any claims
for damage, whatever the legal basis for such
claims, including but not limited to delict (a
term used in civil law countries to denote a
class of cases similar to tort) and tort
{including negligence of every degree and
kind) and contract against:

S (i) Any Partner State other than the United
tates;
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(ii) A related entity of any Partner State
other than the United States; and

- {iii) The employees of any of the entities

identified in paragraphs (c}(1) (i) and (ii) of

this clause.

(2) The Contractor agrees to extend the
waiver of liability as set forth in paragraph
(c)(1) of this clause to subcontractors at any
tier by requiring them, by contract or
. otherwise, to agree to waive all claims against
the entities or persons identified in
paragraphs {c)(1)(i) through (c)(1)(iii) of this
clause. -

(3) For avoidance of doubt, this cross-
waiver includes a cross-waiver of liability
arising from the Convention on International
Liability for Damage Caused by Space
Obijects, (March 29, 1972, 24 United States
Treaties and other International Agreements
(U.S.T.) 2389, Treaties and other
International Acts Series (T.[.A.S.) No. 7762)
in which the person, entity, or property
causing the damage is involved in Protected
Space Operations.

(4) Notwithstanding the other provisions of
this clause, this cross-waiver of liability shall
not be applicable to:

(i) Claims between the United States and
its related entities or claims between the
related entities of any Partner State {e.g.,
claims between the Government and the
Contractor are included within this
exception);

(ii) Claims made by a natural person, his/
her estate, survivors, or subrogees for injury
or death of such natural person;

{ii1) Claims for damage caused by willful
misconduct; and

(iv) Intellectual property claims.

(5) Nothing in this clause shall be
construed to create the basis for a claim or
suit where none would otherwise exist.

(End of clause) ,
{FR Doc. 93-25646 Filed 10-19—93; 8:45 am
BILLING CODE 7510-01-M

DEPARTMEM OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB73

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for the Giant Garter
Snake

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service} determines the giant
garter snake (Thamnophis gigas) to be a
threatened species pursuant to the
Endangered Species Act of 1973, as
amended (Act). This snake inhabits
localized wetland habitats in portions of
the Central Valley of California. The
-species is threatened by habitat loss and
threats from urbanization, flooding,

contaminants, agricultural and
maintenance activities, and introduced
predators. This rule extends the Act’s
protective provisions to the giant garter
snake throughout its range.

EFFECTIVE DATE: November 19, 1993.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at U.S. Fish and Wildlife Service,
Sacramento Field Office, 2800 Cottage
Way, room E-1803, Sacramento,
California 95825-1846 (telephone 916/
978-4866). .

FOR FURTHER INFORMATION CONTACT:
Peter C. Sorensen {(see ADDRESSES
section) at 916/978—4866.

SUPPLEMENTARY INFORMATION:

Background

The giant garter snake (Thamnophis
gigas) is one of the largest garter snakes,
reaching a total length of at least 162
centimeters (cm) (64 inches (in)) (George
H. Hanley, pers. comm. to Mark
Jennings, USFWS, pers. comm., 1993).
Females are slightly longer and
proportionately heavier (typically 500~
700 grams (g)) (1.0-1.4 pounds (Ib)) than
males (George E. Hansen, biological
consultant, pers. comm., 1991). Dorsal.
background coloration varies from
brownish to olive with a ¢heckered
pattern of black spots, separated by a
yellow dorsal stripe and two light
colored lateral stripes. Background
coloration and prominence of black
checkered pattern and the three yellow
stripes are geographically and
individually variable (Hansen 1980).
Individuals in the northern Sacramento
Valley tend to be darker with more
pronounced mid-dorsal and lateral
stripes (California Department of Fish
and Game (CDFG) 1992). The ventral
surface is cream to olive or brown and
sometimes infused with orange,
especially in northern populations
(CDFG 1992). First described by Fitch
(1940) as a subspecies of the
northwestern garter snake (Thamnophis
ordinoides), the taxonomic status of the
giant garter snake, along with that of
other western garter snakes, has
undergone several revisions, including
its placement as a subspecies of the .
western terrestrial garter snake
{Thamnophis elegans) (Johnson 1947,
Fox.1951), and then the western aquatic
garter snake (Thamnophis couchii) (Fox
and Dessauer 1965, Lawson and
Dessauer 1979). In 1987, it was accorded
the status of a full species, Thamnophis
gi%xs (Rossman and Stewart 1987).

ndemic to valley floor wetlands in
the Sacramento and San Joaquin Valleys
of California, the giant garter snake
inhabits marshes, sloughs, ponds, small

lakes, low gradient streams, and other
waterways and agricultural wetlands,
such as irrigation and drainage canals
and rice fields. Giant garter snakes feed
on small fishes, tadpoles, and frogs
(Fitch 1941, Hansen 1980, Hansen
1988). Habitat requisites consist of (1)
adequate water during the snake’s active
season (early-spring through mid-fall) to
Emvide food and cover, (2) emergent,
erbaceous wetland vegetation, such as
cattails and bulrushes, for escape cover
and foraging habitat during the active
season, (3) grassy banks and openings in

" waterside vegetation for basking, and (4)

higher elevation uplands for cover and
refuge from flood waters during the
snake's dormant season in the winter
(Hansen 1988). Giant garter snakes are
absent from larger rivers and other water
bodies that supf)ort introduced

opulations of large, predatory fish, and

m wetlands with sand, gravel, or rock

substrates (Hansen 1980, Rossman and
Stewart 1987, Brode 1988, Hansen
1988). Riparian woodlands do not
provide suitable habitat because of -
excessive shade, lack of basking sites,’
and absence of prey populations
(Hansen 1980).

The giant garter snake inhabits small
mammal burrows and other soil crevices
above prevailing flood elevations
throughout its winter dormancy period
(November to mid-March) (G. Hansen,
pers. comm., 1991). Giant garter snakes
typically select burrows with sunny
aspects along south and west facing
slopes (G. Hansen, pers. comm.). Upon
emergence, males immediately begin
wandering in search of mates (G.
Hansen, pers. comm.). The breeding
season extends through March and
April, and females give birth to live
young from late July through early
September (Hansenr and Hansen 1990).
Brood size is variable, ranging from 10
to 46 young, with a mean of 23.1 (n=19)
(Hansen and Hansen 1990). At birth,
young average about 20.6 cm (8.1 in)
snout-vent length and 3-5 g (0.1-0.18
ounces (oz)) (Hansen and Hansen 1990,
G. Hansen, pers. comm. 1991). Young
immediately scatter into dense cover
and absorb their yolk sacs, after which
they begin feeding on their own.
Although growth rates are variable,
young typically more than double in

. size by one year of age (G. Hansen, pers.

comm. 1991). Sexual maturity averages
3 years of age in males and 5 years for
females (G. Hansen, pers. comm. 1991).
Fitch (1940) described the historical
range of the species as extending from-
the vicinity of Sacramento and Contra
Costa Counties southward to Buena
Vista Lake, near Bakersfield in Kern
County. Prior to 1970, the giant garter
snake was recorded historically from 17 -
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localities (Hansen and Brode 1980).
With five of these localities clustered in
and around Los Banos, Merced County,
the paucity of early records makes it
difficult to determine precisely the
species’ former range. Nonetheless,

ese records coincide with the
historical distribution of large flood
basins, fresh water marshes, and
tributary streams. Reclamation of
wetlands for agriculture and other
purposes apparently extirpated the
species from the southern one-third of
its range by the 1940°s~1950’s,

" including the former Buena Vista Lake
and Kern Lake in Kern County, and the
historic Tulare Lake and other wetlands
in Kings and Tulare Counties (Hansen
and Brode 1980, Hansen 1880).

As recently as the 1970’s, the range of
the giant garter snake extended from
near Burrell, Fresno County (Hansen
and Brode 1980), northward to the
vicinity of Chico, Butte County
(Rossman and Stewart 1987). As
discussed in more detail below, there
are no post-1980 giant garter snake .
sightings from Burrell, Fresno County,
northward to Stockton, San Joaquin
County {California Natural Diversit
Data Base records). Giant garter snal
populations currently are distributed in
‘portions of the rice production zones of
Sacramento, Sutter, Butte, Colusa, and
Glenn Counties; along the western
border of the Yolo Bypass in Yolo .
County; and along the eastern fringes of
the Sacramento-San Joaquin River delta
from the Laguna Creek-Elk Grove region
of central Sacramento County
southward to the Stockton area of San
Joaquin County (Hansen 1988).

Prior to State listing in 1971, 17 giant
garter snake localities, representing
about 9 distinct populations, were
known from the literature and museum
records. Subsequent surveys by the
California Department of Fish and Game

(CDFG) in the mid-1970’s indicated that

eight of these localities, representing
about four populations, had since
become extinct (Hansen and Brode
1980). These same surveys documented
a total of 36 giant garter snake localities,
28 of them newly discovered,
representing about 7 new populations
not previously known. Thus, the result
of these surveys indicated a net increase
of 3, for a total of 12 distinct giant garter
snake é)opulations known to be extant
around 1980.

In the mid-1980’s, CDFG conducted
another status survey of the giant garter
snake throughout its range (Hansen
1988), surveying more than 460 sites.
Giant garter snakes were found at 48 of
these localities, representing 7 distinct
populations, 3 previously unknown.
However, this study failed to observe

snakes at seven previously documented
populations. The uniform census
methods used in the 1970's and 1980’s
studies were designed to detect any
changes in relative abundance. Hence,
although the negative data did not prove

. conclusively that the species had been

extirpated from the seven populations,
they reflect, at a minimum, severe
declines in population density to
undetectably low levels. For example,
former strongholds, such as Mendota
Waterfow] Management Area, which
yielded 20 captures on a single day in
April 21, 1976, has not produced any
sightings throughout the 1980’s and
1990’s, despite repeated sampling.

In 1992, a third round of giant garter
snake studies were conducted, in part

recipitated by the Service’s proposal to

ist the species. These studies further
clarified the current rangewide status of
the giant garter snake {(Beak 1992,
Pacific Environmental Consultants
1992).

A cluster of locality records in a
contiguous habitat area represents a
g:gu ation. Thirteen populations have

n identified using locality records
collected since the mid-1970's (G.
Hansen, pers. comm., 1993; J. Brode,
pers. comm., 1993). The 13 populational
clusters largely coincide with historical
riverine flood basins and tributary
streams throughout the Central Valley
(Hinds 1952, Hansen 1980, Brode and
Hansen 1992): (1) Butte Basin, (2)
Colusa Basin, (3) Sutter Basin, (4)
American Basin, (5) Yolo Basin—
Willow Slough, (6) Yolo Basin—Liberty
Farms, (7) Sacramento Basin, (8) Badger
Creek—Willow Creek, (9) Caldoni
Marsh, (10) East Stockton—Diverting
Canal and Duck Creek, (11) North and
South Grasslands, (12) Mendota, and
{13) Burrell—Lanare. Within the rice
production zones associated with
population clusters 1 to 4 above, giant
garter snakes occupy the maze of
interconnected agricultural water
delivery and drainage facilities. The
giant garter snake populations 5 to 13
above occur discontinuously in
typically small, isolated patches of
valley floor habitat. This latter group of
giant garter snake populations supports
few individuals because of limited
extent and quality of suitable habitat
(Hansen 1988). The species is absent
from the northern portion of the San
Joaquin Valley, where the floodplain of
the San Joaquin River is restricted to a
relatively narrow trough by alluvium
from tributary rivers and streams. This
100 kilometer (km) (62 mile (mi)) gap in
its distribution separates historically
known populations in Merced County
from those along the eastern fringes in
the Sacramento-San Joaquin River Delta

(known as the Delta) in San Joaquin
County (Hansen and Brode 1980).
Suitable habitat that may have existed
formerly throughout remaining portions
of the Delta has been eliminate

{Hansen 1988). Below is a summary of
the status and threats associated with
each of these 13 populations (J. Brode,
pers. comm., 1993; G. Hansen, pers.
comm., 1993):

(1) Butte Basin: Approximately six
locality records are known from the
basin and tributary streams/canals.
Existing records indicate that the
species is widely distributed in low
population numbers/densities,
primarily in water delivery/drainage
facilities and perhaps associated rice
fields. Giant garter snakes appear
restricted to unnatural (agricultural)
habitats. Individuals are susceptible to
flooding. Mortality from predatory fish
and birds, vehicular traffic, agricultural
practices, and maintenance of water
channels represent the primary threats,
These chronic threats imperil giant
garter snakes in individual localities but
do not seem great enough to place at
imminent risk the continued survival of
the entire population.

(2) Colusa Basin: Approximately 10
discrete locality records are known from
the basin and tributary streams/canals,
Available information indicates a
tenuous connection between localities
clustered at the north and south end of
the basin. Status and threats are similar

- to the Butte Basin population.

(3) Sutter Basin: Approximately five
discrete locality records are known from
the basin and tributary streams/canals.
The overall situation is similar to the
previous two populations.

(4) American Basin: The numerous
records distributed throughout most of
the basin indicate that a large giant
garter snake population inhabits this
rice production district. Scattered
natural habitats comprise a small
component of this larger, agricultural
habitat complex. Flooding threatens this
population; however, it is under less
threat of flooding than some of the other
populations. The American Basin
population also is threatened by
incremental, large scale urbanization.
Review of development proposals by the
Service and CDFG indicate that
mitigation measures proposed for
impacts to the giant garter snake would
not offset adverse effects and therefore
would not eliminate the threat to the
existence of this population.

(5) Yolo Basin—Willow Slough:
Approximately two records are known
from along Willow Slough, Willow
Slough Bypass, and a limited amount of
rice fields. Available habitat is limited
and degraded. Based on habitat scarcity
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and an associated small population size,
threats are imminent. Because of its
small size, this population is vulnerable
to extirpation from stochastic (random)
environmental, demographic, and
genetic processes. Primary threats
include proposed urban development
on the Conway Ranch, flood control and
agricultural practices, flooding, road
mortality, and predatory fish. The Putah
Creek population within this basin .
apparently has been extirpated (G.
Hansen, in litt., 1992) because of stream
desiccation caused by upstream water
diversions and impo ents (USFWS
1992). )

(6) Yolo Basin—Liberty Farms: Two
records from an irrigation canal
network, combined with an absence of
suitable, natural habitat in the area,
suggest that this population is restricted
entirely to degraded, artificial habitat.
Given the known effect of livestock
grazing on garter snakes and their
associated wetland habitats {Szaro et al.
1989), grazing likely threatens the giant
garter snake in this area. Threats are
similar to those at Willow Slough,
absent the threat of urban development.

(7) Sacramento Basin: Except for one
record from 1982, the other six records
from this population date from the
1970’s. During the intervening period,
numerous development projects have
been constructed in or near giant garter
snake habitat in this rapidly urbanizing
area. Any remaining populations are
vulnerable to secondary effects of
urbanization, such as increased
predation by house cats and vehicular
mortality. Most documented localities
have been adversely impacted by
development, including freeway
construction, flood control projects, and
commercial development. Several
former localities are known to have been
lost and/or depleted to the extent that
continued viability is in question
{Hansen, in litt., 1992, G. Hansen, pers.
comm., 1992). The scarcity of remaining
suitable habitat, flooding, stochastic
processes, and continued threats of
habitat loss pose continued threats to
this population.

(8} Badger Creek—Willow Creek:
Restricted to less than about 200 acres
of natural, emergent marsh, this
population faces imminent threats from
flooding, livestock grazing, and
predation by fish and birds. Planning for
commercial development of the
property is in progress. Habitat scarcity
and limited population size render the
giant garter snake vulnerable to
extirpation in this area from stochastic
environmental, demographic, and
genetic processes.

(9) Cagdom' Marsh: Also known as
White Slough Wildlife Area, about 50

acres of suitable habitat remains, the
most valuable portion situated on
private land. Approximately 280 acres
of habitat was eliminated during the
construction of Interstate 5 around 1978
to 1979. Restricted to such a small patch
size of remaining habitat, this
population is vulnerable to extirpation
from stochastic processes. A locality .
record along Eight Mile Road possibly
connected with this population
apparently has been extirpated due to
habitat loss (J. Brode, CDFG, pers.
comm. 1992; G. Hansen, in litt., 1992),

(10) East Stockton—Diverting Canal
and Duck Creek: Known from a few
locality records along the Diverting
Canal and Duck Creek, the status of this
gopulaﬁon is unknown. Remaining

abitat consists of degraded habitat in
flood control bypass channels, and is
dependent upon vegetation
maintenance practices. Impacts
associated with channel maintenance
and vehicular mortality represent the
most severe threat. The age of giant
garter snake records raise questions
regarding the long-term viability of this
population. Stochastic threats to this
population, if still extant, are similar to
those described above for the other
smaller populations. ‘

(11) North and South Grasslands:
Twenty-four records in the California
Natural Diversity Data Base, all prior to
1976, delimited a formerly extensive
complex of occupied suitable habitat,
probably the largest regional population
in the San Joaquin Valley since the
demise of the Tulare and Buena Vista
lakebeds. However, Hansen (1988)
searched 38 localities in 1986 to 1987,
and Beak (1992) searched 7 localities in
1992. Neither survey found any giant
garter snakes, As discussed in more
detail under Factor E in the “Summary
of Factors Affecting the Species,” the
prevalence of selenium and salinity
contamination throughout this area and
absence of any giant garter snake
sightings since the 1970’s indicates that
this population, if still extant, is at risk.
In many aress, the restriction of suitable
habitat to water canals bordered by
roadways and levee tops renders giant
garter snakes vulnerable to vehicular
traffic and vegetation maintenance
practices. In addition, livestock grazing
has adversely impacted certain areas in
proximity to known locality records (J.
Brode, pers. comm., 1992). Overall,
threats to this population are imminent
and severe. '

(12) Mendota: As recently as the late
1970's and perhaps early 1980's, a
relatively small acreage of habitat in and
around the northern portions of the
Mendota Waterfowl Management Area

"and to a lesser extent, Mendota Pool,

supported a robust population of giant
garter snakes. However, flooding during
the winter of 1985 to 1986, presence of
predatory fish, vehicular mortality, and
disturbance and persecution by
fishermen and recreationists apparently
has depleted population levels at this
former stronghold (J. Brode, pers.
comm., 1992; G. Hansen, pers. comm.,
1992; R, Hansen, biclogical consultant,
pers. comm., 1992). Recent survey
efforts by Hansen (1988) and Beak
(1992) failed to observe any giant garter
snakes. If still extant, the future
persistence of this population is under
threat.

(13) Burrell-Lanare: The remnant
population in this area never was secure
or prevalent, based on the limited

‘amount of fragmented habitat available

along a few irrigation/drainage canal
networks. Recent observations (J. Brode,
pers. comm., 1992; G. Hansen, pers.
comm., 1992) found deteriorating
habitat conditions caused by canal
maintenance practices, public use, and
presence of predatory fish. Accordingly,
Hansen (in litt., 1992) concluded that

-this population apparently has been

extirpated. If still extant, threats are
imminent and severe, including threats
associated with small population size,
such as stochastic events.

Previous Federal Action

On September 18, 1985, the Service
published the Vertebrate Wildlife Notice
of Review (50 FR 37958), which
included the giant garter snake as a
category 2 candidate species for possible
future listing as threatened or o
endangered. Category 2 candidates are
species for which information contained
in Service files indicates that proposing
to list is possibly appropriate but
additional data are needed to support a
listing Froposal. In the January 6, 1989,
Animal Notice of Review (54 FR 554),
the Service again included the giant
garter snake as a category 2 candidate
and solicited information on the status
of this species. On September 12, 1990,
the California-Nevada Chapter of the

 American Fisheries Society petitioned

the Service to list the giant garter snake
as an endangered species. The Service
published a 80-day petition finding on
March 22, 1991 (56 FR 12146), which
concluded that the petition presented
substantial information indicating that
listing may be warranted. On November
21, 1991, the Service changed the status
of the giant garter snake to a category 1
candidate in the most recent Animal
Notice of Review (56 FR 58804).
Category 1 candidates are species for
which the Service has on file enough
substantial information on biological
vulnerability and threats to support
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proposals to list them as endangered or
threatened species. This change in
category status was based in part on .
rangewide distributional and abundance
studies conducted by CDFG (Hansen
1988), threats to San Joaquin Valley
populations from contaminants in
frrigation drain water, and escalating
urbanization. On December 27, 1991 (56
FR 67046), the Service published a
proposal to list the giant garter snake as
an endangered species. The proposed
rule constituted the final 1-year finding
for the petitioned action pursuant to
section 4(b)(3)(B) of the Act. The Service
now determines the giant garter snake to
be a threatened species with the
publication of this rule.

(The Service reevaluated the status of
the giant garter snake before adopting
this final rule. The giant garter snake -
remains in 13 populations, 3 of which
are not imminently threatened.
Threatened status, therefore, seems
more appropriate for this species.

Summary of Comments and
Recommendations

In the December 27, 1991, proposed
rule {56 FR 67046) and associated
notifications, all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a final rule or
withdrawal of the proposed rule.
Appropriate State agencies, county and
city governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Notices of the
proposal were published in 11
newspapers throughout the range of the
giant garter snake inviting general
public comment: Chico Enterprise-
Record, Corning Daily Observer, Davis
Enterprise, Fresno Bee, Marysville-Yuba
City Appeal Democrat, Merced Sun Star,
Modesto Bee, Oroville Mercury Register,
Sacramento Bee, Stockton Record, and
Woodland Daily Democrat. In response
to the proposed rule, the Service
received 18 written requests for a public
hearing(s) within the first 45 days of the
comment period. Consequently, the
Service published a notice of public
hearing on May 15, 1992 (57 FR 208086),
and a separate notice on May 26, 1992
(57 FR 21933), reopening the public
comment period until July 15, 1992. The
Service conducted the public hearing on
June 1, 1992, at the Radisson Hotel in
Sacramento, California. Testimony was
taken from 6 p.m. to 8 p.m. Notice of the
public hearing was published in the
Sacramento Bee. Numerous additional
notices soliciting public comment were
sent for the proposal and public hearing
to interested/affected parties.

During and after the public hearing,
the Service learned that certain interests
were conducting additional field work
on the status and distribution. of the
giant garter snake throughout its range
and that this information would be
provided to the Service upon
completion. To consider this
information when it became available,
‘the Service again reopened the public
comment period from December 18
through 28, 1992, The Service received
two reports that reached conclusions
that differed from those stated in the
proposed rule (Beak 1992, Pacific
Environmental Consultants 1992). To
help resolve these issues, the Service
convened a pansl of experts that ,
evaluated the merits of work performed
on the giant garter snake. The panel
reached the same conclusions as
reached in the Service’s proposed rule.

During the comment periods, the
Service received 58 comments (letters
and oral testimony) from 45 interested
parties. CDFG was among 14
commenters expressing support for the
24 commenters
opposed the proposal. Seven -
commenters expressed a neutral
position. Written comments and oral
statements obtained during the public
hearing and comment periods are
combined in the following discussion.
Some commenters provided additional
information that has been incorporated
into this final rule. Comments opposing
or questioning the rule and the Service’s
response to each are organized under
four issues, as follows.

Issue 1. Inadequate Scientific Data

Scientific Standards of Proof

Comment: Several respondents
indicated that the listing proposal was
not based on scientific standards of
proof, contained unsubstantiated
speculation, and presented unbalanced
hypotheses without acknowledgement
of other possible conclusions.

Service Response: The Act requires
the Service to use the best available
biological information as the sole basis
for its listing decisions. The Service
considers professional judgment and
expert opinion by knowledgeable
biologists, among other sources of
information. Thus, listing proposals are
based on the preponderance of evidence
rather than standards obtained through
application of the scientific method
(e.g., statistically valid test).

Comment: Many commenters believed
that the listing proposal was not valid
because-much of the information
supporting the need to list the giant
garter snake was obtained by one or a
few individuals, and the data and

reports ;{)r:epared by those individuals
had not been published in peer
reviewed journals,

Service Response: Though published
information in peer reviewed journal
articles is generally considered a
credible source of information among
the scientific community, such
information is not often available for
threatened and endangered species at
the time of a listing determination. In
most cases, one or a few biologists have
provided the bulk of the status data
used by the Service to support a listing
action. Agency reports commonly
provide information needed to support
a listing decision. Time delays between
the completion of research and
publication in a scientific journal are
often on the order of several to many
years. Such delays would allow the
status of a species to continue to decline
prior to listing under the Act and would
not be in keeping with its purposes. As
specified at 50 CFR 424.13, the Service
must consider a broad range of
informational sources, including
comments from interested parties, in its
listing decisions. Hence, the Act does
not limit, nor would it be appropriate
for the Service to constrain, the scope of
information suitable for consideration in
the preparation of listing proposals.

Comment: Several commenters
contended that estimates of baseline and
current population levels are requisite
to substantiating the need to list the
giant garter snake,

Service Response: Baseline and
current population levels often are not
known for species at the time they are
listed by the Service. Trend information
on population levels and habitat loss/
availability or population/habitat
indices often represent the best
available information upon which to
base listing actions. These types of
information provide accurate indicators
of population viability. Furthermore, for
most species, it is difficult to obtain
population estimates, and such methods
are typically associated with wide
confidence intervals, especially for
species that are difficult to observe or
capture.

Distribution and Abundance

Comment: Numerous commenters
claimed that the available information
on the distribution and abundance of
the giant garter snake provides an
inadequate basis for listing. These
commenters also asserted that the 127
locality records currently known for the
giant garter snake indicate that the
species is growing in numbers and
expanding its range, further suggesting
that the species does not warrant listing.
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Service Response: Several studies
were conducted in 1992 to clarify the
current rangewide status of the giant
garter snake. As a part of its Merced
County Streams project, the U.S. Army
Corps of Engineers (CorEs) sponsored
field work to ascertain the presence or
absence of giant garter snakes in suitable
habitat within the affected project area.
No garter snakes were observed (G.
Hansen, pers. comm., 1992). In an
unrelated study, CDFG conducted
intensive surveys of all suitable habitat
on lands owned by the State from
Stockton, San Joaquin County,
northward throughout the remaining
range of the giant garter snake in the
Sacramento Valley. Giant garter snakes
were found at two sites; one at a new
locality within the Butte Basin
population complex, the otherata
known historic site (T. King, CDFG,
pers. comm., 1992). In addition, Beak
(1992) indicated that within the 95 areas
studied, 3 previously unrecorded
localities within the Butte Basin and
Sutter Basin population clusters were
found. Thus, no new populations were
discovered to reveal a range expansion,
and none of the information presented
suggested that these populations are
under lesser threat than previously
thought. However, the Service has
reevaluated the status of the garter snake
and determined that listing as
threatened is more appropriate than
listing it as endangered.

of tghe 127 locality records (Pacific
Environmental Consultants 1992), many
represent repetitive sightings (observed
at different points in time from the same
or adjacent locality(ies), or areas in close
or identical geographic proximity). For
examplé, 11 records listed for Caldoni
‘Marsh, Thornton Road, White Slough,
or Highway 12, as variously reported by
different investigators, refer to sightings
from the same 50-acre marsh adjacent to
less than 1.0 mile of linear canal habitat.
A single occurrence in the American
Basin is represented by 35 records. One
of the 127 records is questionable
because it is located outside of the
historic range of the species.

The 127 locality records represent 68
reasonably separable records,
distributed among 13 populations.
During 1992 survey efforts, no new
populations were discovered. Many of
these 68 separable records are no longer
extant.

Comment: Several commenters
claimed that the proposed rule, by not
comprehensively analyzing all the
available information on the former and
current extent of wetlands in the Central
Valley, exaggerated the historical loss of
giant garter snake habitat. These and
other commenters also contended that

the
T

suitable habitat exceeds the estimate of
currently available habitat discussed in
the proposed rule.

Service Response: It was not the
intention, nor was it appropriate to
conduct an exhaustive analysis of
information pertaining to the history of
wetland habitat losses affecting the giant
garter snake. The purpose of addressing
historic wetland losses in the proposed
rule was to provide a context to the .
Central Valley ecosystem inhabited by

iant garter snake.

e primary issue is whether or not
current activities including on-going
habitat loss threaten the continued
existence of the giant garter snake.
Discussions of historic habitat
availability are of academic interest, and
sometimes contribute to an overall
understanding of a species’ decline. As
discussed under the “Summary of
Factors Affecting the Species,” much of
the present wetlands that occur within
the current range of the giant garter
snake are not stable, or are managed in
a manner that is inconsistent with the
needs of the snake, or are under threat
of urban development.

Comment: Several respondents
concluded that because available
information suggests the giant garter
snake has adapted to agricultural
practices in certain areas, all of the
365,730 acres of rice fields currently in
production provide suitable or
potentially suitable habitat. These
commenters also contended that the
giant ganer snake is widespread and
abundant throughout these regions and
with the proliferation of rice
production, the species recently has
spread into new areas beyond its
historical range.

Service Response: Although giant
garter snakes occupy some rice

roduction areas of the American Basin

G. Hansen, pers. comm., 1992), they do
not occur in many rice growing regions.
A number of factors may account for
giant garter snake absence from rice
fields: (1) As discussed under Factor E
in the “Summary of Factors Affecting
the Species,” frequent, severe winter
flooding precludes occupation over
thousands of acres, (2) burning rice
fields and canals after harvest for
vegetation management leaves giant
garter snakes exposed upon emergence
in the spring, and (3) disced roadsides
and manicured vegetation often are
prevalent. Furthermore, the amount of
acreage in rice production varies from
year to year, and, hence, rice fields do
not represent habitats that are available
on a long-term basis. Intensive studies
conducted by Hansen (1988) and Beak
{1992) in the rice production zones of
the Sacramento Valley found giant

garter snakes at approximately 9 of 84
study sites and 4 of 68 sites,
respectively. The majority of these
records were from water supply/
drainage canals, not rice fields.

Comment: Another commenter
conducted a literature survey and found
that wetlands providing suitable habitat
for the giant garter snake may have

_ increased over the last decade as a result
.of effective State and Federal wetlands

protection and restoration programs.
The commenter concluded that this
expanded habitat base demonstrated
that the species does not warrant listing.

Service Response: This particular
commenter compared wetland acreages
in various studies that focused on
different geographic study areas, and
erroneously concluded that wetland
habitats are expanding. For example, the
two Service studies referenced by the
commenter cannot be used together to
draw conclusions on changes in
wetland acreages because of
incompatible data for the Central Valley
and the entire State. Overall wetland
habitat has declined within the historic
range of the giant garter snake (Frayer et
al. 1989).

Comment: One commenter stated that
because the Service failed to present
data relating habitat abundance and
quality to giant garter snake population
levels, there is no reason to believe that
the species is endangered simply due to
habitat loss. : :

Service Response: Although
quantitative data do not exist on the
relationships between giant garter snake
abundance and habitat quality, available
information provides sufficient basis for -
the Service to conclude that giant garter
snake population levels in present-day
habitats are depleted. Recent surveys
throughout the range of the species have
failed to find previously unknown

" populations, and have failed to find

snakes at previously occupied sites.

Inadequate Documentation of Threats

Comment: A few commenters noted
that the lack of extirpations reflected in
the record suggests that the giant garter
is not declining or facing severe threats
to its existence. Another commenter
argued that the giant garter snake serves
as a bio-indicator, providing an early.
warning of ecosystem disturbances.

Service Response: Confirmed and
likely extirpations within the recent
past known to the Service include (1)
generalized habitat degradation at the
Burrell/Lanare population in Fresno
County (G. Hansen, in litt., 1992), (2)
flood control dredging and commercial
development along Elk Grove and
Laguna Creeks in Sacramento County
(USFWS file information), (3) water
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diversion/desiccation at the Franklin
Road and Hood-Franklin Road area in
Sacramento County (G. Hansen, pers.
comm., 1992), (4) habitat loss and
degradation along Eight Mile Road in
San Joaquin County (J. Brode, pers.
comm., 1992), (5) Morrison Creek/Beach
Lake quarry excavation along Interstate
5 in Sacramento County (G. Hansen,
pers. comm., 1992), (6) desiccation of
Putah Creek in Yolo County (USFWS
1992), (7} high levels of selenium and
salinity (sodium sulphate)
contamination in portions of the north
and south Grasslands (various papers
cited below), and (8) disappearance of
the species in the Natomas East Main
Drainage Canal during the 1980's,
coincident with urbanization of the
North Natomas area in the American
Basin. Other populations and localities
also face imminent threats that render
them vulnerable to extirpation in the
foreseeable future.

Comment: One commenter observed
that the Sacramento metropolitan area
was the only region experiencing
significant amounts of urbanization and
that these impacts were satisfactorily
addressed under State law.

Service Response: Since at least the
mid-1980’s, human populations have
been growing rapidly throughout the
Central Valley of Caﬂfomia. The
expansion of urban areas in the vicinity
of giant garter snake populations is more
fully discussed under Factor A in the
“Summary of Factors Affecting the
Species.”

Comment: Several commenters
indicated that the paucity of historic
records for the giant garter snake
suggests a patchy distribution under
pristine conditions; hence, the Service's
" assumption that large scale loss of
wetlands since 1850 does not
necessarily equate to a dramatic loss of
. giant garter snake populations.

Service Response: The Act requires
the Service to base its listing actions
upon present threats facing the species,
not upon historic sbundance. The high
correlation of historic giant garter snake
records with the distribution of the
historic floodbasins in the Central
Valley suggest that the species occurred
primarily in the vast bulrush and cattail
marshes that characterized these flood-
basins and tributary streams (Hinds
1952, Hansen 1980, Brode and Hansen
1992). Thus, abundant suitable habitat
was available historically. Documented
losses of populations known from the
mid-1970’s are more qeaningful to the
Service’s decision than are speculations
about historical distribution.

Comment: Several commenters
contended that the proposed rule did
not adequately document the Service's

conclusion that predation (either in
general or from introduced fish),
contaminants, flooding, or agricultural
impacts were severe enough factors to
contribute to the endangerment of the
giant garter snake.

Service Response: Additional
references and discussion have been
provided under the section entitled
*“Summary of Factors Affecting the

Species” that substantiate the severity of
threat to the giant garter snake by these

and other factors. Predators, such as
largemouth bass, catfish, and bullfrogs,
contribute to the declining status of the
giant garter snake. Agricultural areas
(primarily rice fields) do not contain
stable habitat for the garter snake.
Where escape cover is lacking, garter
snake populations may be reduced or
eliminated through flooding.
Contaminants such as selenium and
heightened salinity contribute to the
declining status of the giant garter
snake.

Issue 2. Alternate Listing Status or
Management Approach

Comment: One respondent
commented that because captive
breeding {)rograms have proven
successful for other reptiles, such a
program provides an acceptable
alternative to listing the giant garter
snake.

Service Response: The ultimate goal

of captive breeding programs is to return

the species to its wild habitats. The
Service views captive propagation
programs as a last recourse for
conserving species. The Act directs the
Service to focus on conserving the
ecosystems upon which threatened and
endangered species depend. Thus,
captive breeding does not represent a
suitable alternative to listing the
species.

Comment: Several commenters
concluded that the Service has not
substantiated that the severity of threats
facing the giant garter snake are
sufficient to endanger the species with
extinction. In supporting this claim, one
commenter pointed out the apparent
inconsistency on the part of the Service
for listing the Puerto Rican crested toad
as a threatened species, known from a
few localities, while proposing the giant
garter snake as endangered, which is
known from many more localities than
the toad.

Service Response: The Service
believes that threatened status is
warranted for the giant garter snake. The
natural ecosystem historically occupied
by the giant garter snake has been lost
in its entirety, through water diversions
and land reclamation practices to the
extent that natural flooding and

vegetational patterns have been
eliminated from California's landscape.
The species no longer occurs throughout
the southern third of its former range,
and appears vulnerable to extinction
throughout the entire San Joaquin
Valley and southern Sacramento Valley,
encompassing about three-fourths of its
historic distribution. However, three
populations do not seem to be
imminently threatened. Based on the
known and likely extirpation of the
species throughout a significant portion
of its range, the Service concludes that
the giant garter snake is likely to become
endangered throughout all or a
significant portion of its range within
the foreseeable future, and therefore fits

- the Act’s definition of threatened.

Decisions to list species as
endangered or threatened are based
upon many factors relating to the degree
of threat facing a species. The total
distribution of a species is only one of
these factors. Each species presents a
different combination of these factors
and must be judged on an individual
basis. )

Comment: Several commenters noted
that the proposed giant garter snake
listing would exacerbate flooding
threats to the species by delaying
authorization/construction of the Corps’

American River Watershed Investigation . -

flood control project.

Service Response: The recent decision
by the U.S. Congress not to authorize
this flood control project was based on
numerous considerations above and
beyond those involving the proposed
listing of the giant garter snake.

Comment: Several commenters stated
that improved management of State and
Federal waterfowl refuges and
protective efforts through the Service's
Central Valley Habitat Joint Venture
were not considered in the proposed
rule and would alleviate the need for
listing. Other State and Federal land
holdings, associated easement programs,
private duck hunting clubs and refuges,
military facilities, and pending or
proposed land acquisitions provide
potential habitat for giant garter snakes,
and if managed appropriately would
foreclose the need for listing.

Service Response: Although historical
giant garter snake records are known
from six State or Federal refuges,
suitable habitat and associated garter
snake populations are sufficiently
limited that even dramatic changes in
management practices would not
preclude the need to list the species.
These refuges encompass a very small
portion of 4 of the 13 populations.

Historic management of many areas
was not conducive to maintenance of
healthy giant garter snake populations
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because funding levels typically were
not available or adequate to implement
appropriate management practices, and
a lack of available water precluded the
potential to create or restore suitable
habitat. The species apparently has been
extirpated from some of the State and
Federal refuges where they once were
present. As discussed under Factor D in
the “Summary of Factors Affecting the
Species,” the water regime of many
waterfowl ponds is not consistent with
the needs of the giant garter snake.
Virtually no populations of the giant
garter snake can be considered secure,
‘Comment: Several respondents
proposed that Federal listing is not
needed because 16 existing provisions
of State law afford adequate protection
for the species. Two commenters
responded that State listing does not
afford adequate protection, as evidenced
by the destruction and continuing loss
of over 90 percent of the wetlands
throughout its range. -
Service Response: Please refer to
~ Factor D in the “Summary of Factors
Affecting the Species” for a detailed
discussion of this issue. One commenter
listed numerous case histories that
purportedly demonstrated successful
resolution of impacts to the giant garter
snake under State law. However,
scrutiny of this list revealed that (1)
many of the projects or proposals did
not affect the species (J. Brode, pers.
comm., 1992), (2) processing of permit
applications has not yet progressed to
the point that final conclusions can be
made, and (3} many of the projects or
proposals resulted in ’unmitigated
~ adverse impacts to the species. Thus,
State laws do not adequately protect the
giant garter snake from threats facing
this species.

Issue 3. Inadequate Pubhc Participation

" Comment: Several commenters
asserted that the Service relied on
information not available to the public
and then attempted to prevent public
participation in the rulemaking process
by delaying the release of that
information to preclude public
comment within the prescribed
comment periods.

Service Response: Service policy
requires that all information relied upon
by the Service in listing proposals be
made available to the public upon -
request. The Freedom of Information
Act (FOIA) provides additional
requirements for releasing requested
information to the public. The Service
has provided all available information
in response to such requests, Moreover,
the Service provided appropriate public
comment periods (see discussion at the
beginning of this section) and a public

hearing to ensure that all affected
interests were provided sufficient
opportunity to participate effectively in
the public comment process.
Consequently, the public was given.
adequate opportunities to comment on
the proposal to list the giant garter
snake.

Comment: One respondent, in
reliance upon Conservation Law
Foundation v. Watt, 560 F. Supp. 561
(D. Mass. 1983), and Village of False
Pass v. Watt, 565 F. Supp. 1123 (D.
Alaska 1983), claimed that the Service
(1) was acting improperly by not
awaiting the results of a particular field
study on the distribution and

abundance of the giant garter snake that ’

was being prepared, and (2) in light of
informational deficiencies on giant
garter snake distribution and
abundance, was obligated to conduct a
“first class effort * * * to conduct
requisite tests and studies.” In the
referenced cases, the courts held that
Federal agencies must use the best
scientific and commercial data
available, including the final results of
ongoing studies, prior to making any
agency decision that may affect listed
species. Other commenters claimed that
the Service scheduled public comment
periods to preclude consideration of
results of the ongoing field study
referenced above. Another respondent
asserted that in the absence of an

" affirmative public pronouncement, the

Service was erecting a de facto barrier
to the initiation or completion of
additional distribution and abundance
studies because his clients had no
confidence that the Service would
reopen the public comment period if
they began or attempted to complete
such work. ‘
Service Response: As discussed
above, the Service reopened the
comment period to ensure that the best
available scientific and commercial
information was considered in this final
rulemaking. The Service also (1)
contacted sponsors of the ongoing field
study referenced above, after
completion of their contractor’s final
report in October 1992, (2) solicited any
relevant information, and (3) assured
the sponsors that the Service was
interested in reviewing the results of
their study should they elect to submit
additional information. The Service has
incorporated information provided in
that study into this final rule. In
addition, the Service contacted the
sponsors of other ongoing studies prior
to release of final reports to ensure that
the most recent information was
considered in this listing action. The
Service disagrees that Conservation Law
Foundation v. Watt and Village of False

Pass v. Watt obligate the Service to
conduct requisite tests and studies after
publication of a proposed rule. These
cases involved consultation under
section 7 of the Act, which allows time
limitations to be extended by the action
agency and Service upon mutual
agreement, and to gather requisite

" information to complete the

consultation. See 16 U.S.C.
§1536(b)(1)(B). In cases with substantial
scientific disagreement regarding the
sufficiency or accuracy of available data
relevant to listing determinations (see
16 U.S.C. §1533(b)(6)(B)(i) and 50 CFR
424.17(a)(1)(iv)), the Service may extend
the 1-year review period between
proposed and final rulemakings for the
purposes of obtaining and reviewing
additional information as may be
necessary for making a final decision.
As noted elsewhere in this rule, the
Service has not received additional
information indicating that the species
is more widespread or under lesser
threat than was previously believed.
Thus, no scientific disagreement exists
to support dn extension.

Issue 4. Economic Effects

Comment: One commenter reminded
the Service of its obligations under
Executive Order 12630, which requires
Federal agencies to prepare takings
implication statements on actions with
potential to violate the Fifth
Amendment of the Constitution.

Service Rei&onse Regarding
Executive Order 12630, Govemmental
Actions and Interference with
Constitutionally Protected Propérty
Rights, the Attorney General has issued
guidelines to the Department of the
Interior (Department) on
implementation of the Executive Order.
Under these guidelines, a special rule
applies when an agency within the
Department is required by law to act
without exercising its usual discretion—
that is, to act solely upon specified
criteria that leave the agency no
discretion. *

In this context, an agency’s action
might be subject to legal challenge if it
did not consider or act upon economic
data. Therefore, in these cases, the
Attorney General’s guidelines state that
Takings Implications Assessments
(T1As) shall be prepared after, rather
than before, the agency makes the
decision upon which its discretion is
restricted. The purpose of TIAs in these

- special circumstances is to inform

policymakers of areas where
unavoidable taking exposures exist.
Such TIAs shall not be considered in

- the making of administrative decisions

that must, by law, be made without
regard to their economic impact. In
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enacting the Act, Congress required the
Department to list species based solely
upon scientific and commercial data
indicating whether or not they are in
danger of extinction. The Act does not.
allow the Service to withhold a listing
based on concerns regarding economic
impact. The provisions of the guidelines _
.relating to nondiscretionary actions
clearly are applicable to the
determination of threatened status for
the giant garter snake. .

Comment: Numerous comments
asserted that listing the giant garter
snake would threaten the ability of flood
control and other districts to perform
necessary maintenance of levees,
thereby jeopardizing public health and
safety.

Service Response:Although the'
Service is limited in its ability to predict
with certainty the measures needed to
conserve the species in all situations
involving levee and canal maintenance
activities, past experience with other
listed species impacted by such

ractices indicates that the commenters’

ears have seldom, if ever, materialized.
Flood control projects generally involve
Federal germits or sponsors, and are
reviewed by the Service under section 7
of the Act (see “Available Conservation
Measures” below). In practice, the
Service usually completés biological
opinions within 90 days of receipt of a
request for formal consultation. In
addition, if the Service determines that
an action would jeopardize the
continued existence of a federally listed
species, in most cases it recommends
reasonable and prudent alternatives that
allow the intemfed purpose of the
project to proceed, with modifications.
The Service has a well established
record of working cooperatively with
flood control and related districts in
designing maintenance procedures that
accommodate the habitat requirements
of the species yet do not impinge on the
ability of other agencies to fulfill their
charges. The Service is confident that
Federal listing will contribute to the
survival and scientific understanding of
the species and its envixionment without
eo?ardizin ublic health and safety.
i ommentg: geveral commenters y
suggested that the proposed listing may
impact the ability to accomplish water
exchanges and transfers and restrict
operations of the State Water Project.
Due to that, there may be a significant
negative impact on agricultural lands

-that rely on water for irrigation. In a

related argument, one commenter
alleged measures needed to conserve the
giant garter snake would conflict
directly with the instream water
requirements of the Sacramento River
population of the winter run chinook

salmon (Oncorhynchus tshawytscha),
listed as a threatened species by the
Federal Government and as an
endangered species by the State of
California. Due to controversies and .
economic effects associated with this
issue, the commenter contended that the
Service was obligated to prepare an
environmental impact statement for the
proposed listing, pursuant to the
National Environmental Policy Act
{NEPA).

Service Response: Though the Service
disagrees that listing necessarily would
lead to the impacts and conflicts raised
by these commenters, the Service is
precluded from considering such

.impacts or conflicts while assessing any

of the five factors listed at section

" 4(a)(1)(b) of the Act. The Service

believes that the reasons provided in the
Federal Register notice published on
October 25, 1983 (48 FR 49244)

-determining that an environmental
"impact statement need not be prepared
- in connection with regulations adopted
- pursuant to section 4(a) of the Act are

valid.

Comment: Several commenters
responded that Federal listing would (1)
place pressure on the agricultural
industry to grow alternative crops to
rice in an effort to avoid Federal
restrictions associated with the Act, (2)
reduce land values, and (3) lead to
future economic losses, which
cumulatively would adversely affect the
future viability of the species.

Service Response: The Act directs the
Service to base listing decisions solely
on the best scientific and commercial
information available; thus, the Act
prohibits such economic considerations.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the giant garter snake (Thamnophis
gigas) should be classified as a
threatened species. Procedures found in

section 4 of the Endangered Species Act

(16 U.S.C. §1533) and regulations (50

. CFR part 424) promulgated to

implement the listing provisions of the
Act were followed. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to the giant garter snake
(Thamnophis gigas Fitch) are as follows:
A. The present or threatened

_destruction, modification, or

curtailment of its habitat or range.
Regardless of the extent of wetlands
currently remaining, field studies
(Hansen 1986, Hansen 1988, Beak 1992)

indicate that the species is absent from
most areas with seemingly suitable
habitat (see discussions under Factors B,
C,andE).

A number of land use practices and
other human activities currently
threaten the survival of the giant garter
snake throughout its remaining range.
Although some giant garter snake
populations have persisted at low
population levels in artificial wetland
associated with agricultural and flood
control activities, many of these altered
wetlands are now threatened with urban
development. Examples of these
activities include: a new city proposed
in San Joaquin County would threaten
known or potential habitat for the
Badger/Willow Creek population; the
Sacramento Metropolitan Area
Investigation, a 400-year flood
protection project proposed by the
Corps and local governments for over
3,240 hectares (8,000 acres) of
agricultural lands and open space
(USFWS, unpubl. information) would .
threaten an estimated 45 km (28 mi) of
small waterway habitat potentially
inhabited by portions of the Yolo Basin/
Willow Slough population of the giant
garter snake; in the Laguna Creek-Elk
Grove region of Sacramento County, 11
proposed residential developments and
associated stream channelization
projects would threaten portions of the
Sacramento Basin population.

In addition, several cities within the
current range of the giant garter snake
are expanding. Rapidly expanding
urban areas within or near the historic
range of the giant garter snake include;
but are not limited to, Chico (Butte
Basin population), Yuba City (Sutter
Basin population), Sacramento
(American and Sacramento Basin
populations), Galt (Badger/Willow
Creek population), Stockton (East
Stockton population), and Gustine and
Los Banos (North and South Grasslands
population). Numerous city and county
governments recently have updated or
amended their General Plans to
facilitate urban growth. The North Delta
Water Management project proposed by
the California Department of Water
Resources would facilitate urban
development and adversely affect the
Sacramento Basin population; Corps
American River Watershed Investigation

_or local equivalent would facilitate

urban growth that may adversely affect
the American Basin population;
Sacramento River Flood Control Project,
Phase II—Marysville/Yuba City Area,

- and Yuba River Basin project would

facilitate urban growth in the vicinity of
the Sutter Basin population; and
Department of Water Resources’ North
Delta Water Management Project would
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facilitate urban growth in the vicinity of
the Sacramento Basin population.

The largest extant population of the
giant garter snake inhabits extensive
agricultural lands in the American
Basin, a large flood basin at the
confluence of the Sacramento and
American Rivers, in Sacramento and
Sutter Counties. Throughout this area,
reconnaissance level surveys (USFWS
1991) indicate that about 570 héctares
{1,400 acres) of giant garter snake
habitat exist in the form of man-made
irrigation channels and drainage
ditches, as well as an undetermined
acreage of suitable habitat within
approximately 5,260 hectares (13,000
acres) of adjoining rice fields. The giant
garter snake also uses an undetermined
amount of habitat at higher elevations to
escape from winter flooding during the
inactive winter phase of the snake’s life
cycle. However, as discussed under
Factor E, the amount of land in rice
production varies from year to year;
consequently, this area does not contain

stable habitat.

Habitat supporting the giant garter
snake in the American Basin is
threatened by a number of activities,
primarily expanding urbanization. The
Corps and/or local project sponsors are
proposing flood protection for this
22,260-hectare (55,000-acre) agricultural
area. The Service (USFWS 1991)
anticipates that the provision of flood
control would result in the conversion
of most or all of this area to urban land
uses within the next 50 years. Other
. projects in the American Basin include

the North Natomas Community =
Drainage System and associated urban
development, proposed by the City of
Sacramento, which affect about 42 km
{26 mi) of giant garter snake habitat
along existing canals and ditches, and
additional rice field habitat (Brode and
Hansen 1992); the proposed Sutter Bay
project, at the north end of the
American Basin, could eliminate or
degrade about 68 km (42 mi) of suitable
.canals (Brode and Hansen 1992) and
thousands of hectares of associated rice
fields and giant garter snake habitat; the
proposed South Sutter Industrial Center,
located near the Sutter Bay project,
could eliminate another 14.5 km (9.0
mi) of aquatic habitat and associated
rice fields; a new city proposed in Sutter
County also would adversely affect the
American Basin population; and the
Sacramento Metropolitan Airport is
proposing about 765 hectares (1,890
acres) of development on agricultural
and vacant lands that could result in
major adverse impacts to the species,
including the loss of about 14.5 km (9.0
mi) of canal habitat and 607 hectares
(1,500 acres) of rice fields, as well as the

disruption of movement corridors
(Brode and Hansen 1992). Roadway
improvements or construction projects,
or the planned extension of the
Sacramento Regional Transit system in
this area, would likely result in elevated
mortality from increased traffic on local
roads and highways (Brode and Hansen
1992).

Certain agricultural pracnces can
destroy habitat that supports the giant
garter snake. For example, intensive
vegetation control activities along canal
banks can fragment and isolate available
habitat (See Factor E below). In
addition, Hansen (1982, 1986), G.
Hansen (pers. comm. 1992), and J. Brode
(pers. comm. 1992) have observed

livestock grazing threats to four

populations of the species. Studies on
other garter snake species have
established a negative cause and effect
relationship between livestock grazing
and snake population demographics
(Szaro et al. 1989). The giant garter
snake requires dense vegetative cover in
proximity to waterside foraging and
basking habitats in which to seek refuge
from predators and other forms of
disturbance. Livestock grazing along the

edges of water sources degrades habitat .

quality by reducing vegetative cover.
Overall, grazing has contributed to the
elimination and reduction of the quality
of available habitat at four known
locations.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Although giant garter snakes
do not seem to be of great interest to
reptile collectors, the species has been

- found for sale in pet shops (J. Brode,

pers. comm., 1991). However, collection
for commercial purposes does not
appear to threaten the giant garter snake.
Collection and harassment associated
with recreational activities apparently
cause a substantial impact in certain

. areas. Recreationists can disturb basking

snakes and, thus, interfere with

_ thermoregulatory behavior. Angling

pressure at the Mendota population
during the 1970’s and 1980’s resulted in
numerous observed instances of road
kills and other possible killing and

injuring of giant garter snakes (. Brode,
" pers. comm., 1992; G. Hansen, pers.

comm., 1992; R. Hansen, biological
consultant, pers. comm., 1992). In the
American Basin, collection of crayfish
for human consumption also results in
harassment of giant garter snakes (G.
Hansen, pers. comm., 1992).
Disturbance and harassment associated
with fishing pressure also is implicated

“in the demise of the giant garter snake
‘population at Burrell (G. Hansen pers.

comm., 1992).

C. Disease or predation. Little
information on diseases that affect the
giant garter snake is available. CDFG
ceased mark and recapture studies on
the giant garter snake in the American
Basin after observing that marked -
snakes were slow to heal and often
became infected (J. Brode, pers. comm.,
1992; G. Hansen, pers. comm., 1992). -

Unidentified parasitic worms have

‘been found in giant garter snakes from

the American Basin population
(Hansen, in litt., 1992). Infected snakes
exhibited reduced appetites and growth

‘rates compared to uninfected snakes,

and all infected snakes eventually died
after lingering malaise, although some
reached 12 to 14 months of age. Upon
death, uniformly sized 5- to 8-cm (2- to
3-inch) worms, the thickness of a
replacement pencil lead and colored
with alternating narrow rings of red and
beige, emerged from noticeable lumps at
any location along the ventral or dorsal
skin surfaces. The degree of threat posed
by these worms to the American Basin
population or the species throughout its
range is not known.

Predation levels on the giant garter
snakes have increased due to a number
of factors. A'number of native mammals
and birds are known or likely predators
of giant garter snakes, including
raccoons, skunks, opossums, foxes,
hawks, egrets, and herons. The
abundance and diversity of predators
and a paucity of escape cover in
remaining giant garter snake habitat
suggest that predation pressure on this
species probably is severe (Hansen . .
1980). The high fecundity (Hansen and
Hansen 1990) and extremely wary
behavior (Hansen 1980 and references
cited therein) of the species provide .
additional evidence that the species has
developed physiological and behavioral
adaptations to help withstand predatory
pressure. Hansen {1986) observed that -
nearly all giant garter snakes captured
and examined possessed scars or recent
‘injuries presumably acquired during
attacks by predators.

Domestic cats prey upon the giant
garter snake. G. Hansen (pers. comm.,
1992), has observed numerous snake
kills by domestic cats in one of his
longtime study areas about 3.2 km (2
miles) from the closest urban
development in the City of Davis, Yolo
County.

Few, if any, native fish species posed .
a predatory threat to the giant garter
snake. However; introduced largemouth
bass and catfish are voracious,
opportunistic predators of many species
of invertebrates, fish, reptiles,

amphibians, birds, and small mammals, . :
an have become established in )

" virtually all permanent and semi-
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permanent waters throughout the
Central Valley (Dennis Lee, CDFG, pers.
comm., 1992). These introduced ‘
predatory fishes have been responsible
for eliminating many species of native
fishes and aquatic vertebrates in the
western United States (Minkley 1973,
Moyle 1976).

Bass in the 0.4- to 1.4-kilogram (1- to
3-1b) size class can take 30- to 38-cm
(12- to 15-in) snakes and would prey
upon giant garter snakes (Dennis Lee,
pers. comm., 1992). The instinctive

gonse of giant garter snakes to dive

er water upon disturbance (Fitch
1941) would be maladaptive where non-
native predatory fish have become
established. Parmley and Mulford
(1985) reported an instance of a
largemouth bass eating a water snake.
Introduced predatory fish may explain
the absence of garter snakes from large
bodies of water (Brode 1988). Brode
(1988) believed that the giant garter
snake was absent from large bodies of
water due to the presence of introduced
predatory fishes

Introductxon of the bullfrog (Rana
catesbeianna) to virtually all areas
inhabited by the giant garter snake
further increases the threat of predation
facing the species. The spread of
bullfrogs has contributed to the demise
of numerous species of native
amphibians and reptiles (S. Sweet,
Univ. Calif. at Santa Barbara, in litt.,
1992; Schwalbe and Rosen 1989,
Holland 1992). Bury and Whelan’ (1984)
cited 14 cases of bullfrogs eating snakes.
These studies documented (1) bullfrog
ingestion of garter snakes up to 80 cm
(31.5 in} in length, (2) depletion of
garter snake age class structure less than
80 cm lengtha?snout-vent), and (3)
disappearance and resurgence of garter’
snake populations coincident with the
introduction and decline of bullfrog
populations. Schwalbe and Rosen
(1989) concluded that bullfrogs have a
high potential for eliminating garter
snake populations. Treanor (1983)
found that unidentified garter snakes
(Thamnophis spp.) comprised 6.0 and
6.4 percent volume of bullfrog stomach
contents in the months of July and
August at Gray Lodge Waterfowl
Management Area, a known giant garter
snake location.

D. The inadequacy of existing
regulatory mechanisms. The National
Environmental Policy Act and section
404 of the Clean Water Act represent the
primary Federal laws that could afford
some protection for the giant garter
snake. These laws, however, do not
protect candidate species per se. Under
section 404 of the Clean Water Act, the
Corps regulates the discharge of fill
material into waters of the United

States, which include navigable and

“isolated waters, headwaters, and

adjacent wetlands.

Pursuant to 33 CFR part 323.4, the
Corps also has promulgated regulatxons
that exempt various farming, forestry,
and maintenance activities from the
regulatory requirements of section 404.
Many of the irrigation and drain water
canals and other agricultural wetlands,
such as rice fields that provide giant
garter snake habitat, are not subject to
section 404 regulation. For example, in
the recent jurisdictional determination
for the American River Watershed
Investigation, the Corps found that of
the 373 km (232 mi), totalling 515
hectares (1,272 acres) of canal and
waterway habitat in the American
Basin, 153 hectares (379 acres)
constituted jurisdictional wetlands.

The section 404 regulations require

_that applicants obtain an individual

permit to place fill for projects affectmg
greater than 10 acres of waters.
Nationwide Permit Number 26 (NWP
26) (33 CFR part 330) was established by
the Corps to facilitate issuance of
permits for discharges of fill material
into isolated waters that cause the loss
of less than 10 acres’of waters, and that
cause only minimal individual and
cumulative environmental impacts.
Projects that qualify for authorization
under NWP 26 and that affect less than
1 acre of isolated waters or headwaters
may proceed without notifying the
Corps. Corps District and Division
E:gmeers may require that an

ividual section 404 permit be
obtained if projects otherwise quali mg
under NWP 26 would have greater
minimal individual or cumulative
environmental impacts. However, the
Corps has been reluctant to withhold
authorization under NWP 26 unless the
existence of a listed species would be
jeopardized, regardless of the
significance of the affected wetland
resources. The Corps cannot issue a
nationwide or individual permit where
a federally listed species would be
affected without first consulting with
the Service under section 7 of the
Endangered Species Act.

The giant garter snake was listed as a
threatened species by the State of
California in 1971. The California
Environmental Quality Act and
California Endangered Species Act are

" the primary environmental legislation at

the State level that potentially benefit
the giant garter snake. Certain city and
county governments have adopted
protective measures and ordinances that
under certain circumstances could
afford additional levels of protection for
the giant garter snake. However,
numerous cities and counties have not

adopted protective mechanisms, and
many of the threats to the speciés are
not amenable to remediation at the State
or local level because they are related to
natural processes or catastrophes,
contaminants, introduction of and
predation from alien species, and
ongoing economic uses of private lands.
These threats fall beyond the
application of State planning laws that
address proposed changes in land uses.

Although State laws and local
ordinances.can provide a measure of
protection to the species and have
resulted in the formulation of mitigation
measures to reduce or offset impacts for
projects proposed in certain areas, these
laws have not adequately protected the
species. Numerous activities do not fall
under the purview of State and local
governments, such as certain projects
proposed by the Federal government
and projects falling under State
statutory exemptions. For example,
pursuant to section 2081 of the State
Fish and Game Code, CDFG has not
required permits for numerous activities
that result in take of giant garter snakes
(see the examples be%lw) Where

- overriding social and economic

considerations can be demonstrated,
these laws allow project proposals to go
forward, even in cases where the
continued existence of the species may
be jeopardized, or where adverse
impacts are not mitigated to a point of
insignificance.

Project-specific examples of the
limitations associated with State law
include: (1) Strawberry Creek
Realignment—existing wetland habitat
was destroyed prior to creation of new
replacement habitat, contrary to agreed
upon mitigation measures; (2) Caltrans
State Route 99/70 widening project—
mitigation measures agreed upon under
the State Endangered Species Act still
have not successfully replaced habitat
losses along 32 miles of canal habitat 3
years after construction and completion
of the project; (3) over 0.5 miles of
known giant garter snake habitat at -
Fishermen's Lake was graded and
eliminated by Reclamation District 1000
through channel maintenance practices
and in response to a cleanup order from
the Sacramento County Health
Department (based on information
provided by Reclamation District 1000,
continued annual grading to maintain
water conveyance and ahate the
apparent health menace is anticipated to
prevent reestablishment of giant garter
snake habitat in the future); (4)
according to CDFG information, the City -
of Sacramento permitted development
to proceed under the North Natomas
Community Plan, even though habitat
replacement to mitigate giant garter



Federal Register / Vol. 58, No. 201 / Wednesday, October 20, 1993 / Rules and Regulations 54063 )

snake habitat losses was deferred to
approval and construction of another -
project—North Natomas Community
Drainagé System—which has not yet -

" occurred (over 5 years after the fact) and

-reportedly did not require the mitigation
measures deferred from the previous
project; (5} numerous Negative
Declarations were filed by the City of
Sacramento for projects affecting giant
garter snake habitat within the North
Natomas Community Plan, which relied
on later implementation of mitigation
measures that have not yet been
enacted; (6) the Negative Declaration for
the now constructed Coral Business
Center did not require measures to offset
the permanent loss of about 5 acres of
giant garter snake habitat; (7) total
elimination in 1992 of documented
giant garter snake habitat from channel
maintenance practices along over 2
miles of canal habitat bordering Block
Road in Butte County; (8) dredging and
filling of Elk Grove Creek and Laguna
Creek resulted in substantial habitat-
losses for a known giant garter snake

- population for which no mitigation
measures were required by any level of
government; (9) from 1978 to 1979,
approximately 280 acres of known giant
garter snake habitat were eliminated
without replacement by Caltrans during
construction of Interstate 5 at the State
Route 12 intersection; (10) approved
mitigation measures for the South Sutter
County General Plan do not offsét
adverse impacts to the giant garter snake
(mitigation was deferred to completion
of a regional habitat conservation plan
sponsored by the Sacramento Area
Flood Control Agency, planning for
which has been at least temporarily
abandoned); (11) the adopted Sutter Bay
Village Specific Plan, the Negative
Declaration for Sutter Bay Boulevard
Interchange on Route 99, and the
Negative Declaration for the Sutter Bay
Country Club, deferred mitigation to the
now abandoned regional planning effort
referenced above; (12) Laguna Creek
flood control project—known or likely
giant garter snake habitat was
eliminated prior to replacement of
suitable habitat (recreated habitat has
not yet been shown to be suitable for or
occupied by the species); (13) in the
1970’s, approximately 24 hectares (60
acres) of known giant garter snake
habitat was eliminated by excavation
and freeway construction for Interstate 5
at Beach Lake in Sacramento County;
(14) within the last few years, 0.8 km
(0.5 mi) of documented giant garter .
snake habitat was scraped along the East
Drainage Canal near the intersection of
Interstates 5 and 80; (15) in 1990, about
4 km (2.5 mi) of documented giant

garter snake habitat was eliminated by
construction of a new channel bordering
the south side of the Cross Canal at the
Highway 70/99 crossing in Sutter
County; and (16) construction of Del
Paso Boulevard interchange with
Interstate 5 in the American Basin
eliminated giant garter snake habitat
without successful replacement.

Portions of four giant garter snake
populations currently occur or formerly
occurred on six State and Federal
refuges managed for wildlife purposes:
Gray Lodge Waterfow] Management
Area, Kesterson National Wildlife
Refuge (NWR), Delevan NWR, San Luis
NWR, Los Banos Wildlife Area, and
Mendota Waterfowl Management Area.
For a variety of reasons, little if any
giant garter snake habitat on these
refuges can be considered secure. The
presence of giant garter snakes on these
refuges typically is known from one or
two older records, and the current status
of the giant garter snake is uncertain.
Recent surveys (Beak 1992) of four of
these refuges in addition to Sacramento
NWR failed to detect the species. Only
Gray Lodge Waterfow! Management
Area has a record within the last 15 to
20 years (T. King and J. Brode, pers.
comm., 1992).

Giant garter snakes require water
during the active phase of their life
cycle in the summer, not during the
winter while they remain inactive

underground. Many waterfowl] areas are -

managed to provide water during the
winter and spring months, and are
drained during the summer months,
Permanent water on these refuges that
provides suitable giant garter snake
habitat generally supports populations
of largemouth bass or other non-native
predatory fish, as well. However, it is
likely that some refuges could be
managed to support waterfowl and
garter snakes.

Potential benefits to the garter snake
exist through the establishment of -
additional waterfowl refuges through
the Central Valley Joint Venture,
provided that management efforts
consider the needs of glant garter
snakes.

E. Other natural or manmade factors
dffecting its continued existence. In rice
production areas of the American Basin,
the largest remaining population of |

giant garter snakes inhabits water

management facilities adjoining rice
fields (in rare instances the snake occurs
along other agricultural waterways). The
seasonal flooding and draining of rice
ponds may provide an adequate forage
base and may prevent establishment of
populations of large predatory fish
(Brode and Hansen 1992).

However, Pacific Environmental
Consultants (1992) cites sources that
document 250,000-acre swings in rice
production over a 3-year time span,
which suggests that these situations do
not represent stable conditions for
associated giant garter snake
populations. Rice production varies
depending upon market conditions {e.g.,
Department of Agriculture price support
programs), and water availability for
agriculture (e.g., State Water Resources
Control Board Draft Interim Water
Rights Decision (D-1630) protects
estuarine fisheries values by reducing
winter and spring exports from the
Delta, which cou %d result in reduced
acreage of rice production).

Furthermore, intensive control of
vegetation along water delivery and
drainage facilities eliminates remaining
habitat and prevents reestablishment of .
former habitat (Hansen 1988; Brode and
Hansen 1992; G. Hansen, pers. comm.,
1992; J. Brode, pers. comm., 1992). For
example, more intensive maintenance
practices have eliminated habitat along
water canals in the American Basin
along State Route 70/99 (CDFG,
unpublished information; J. Brode, pers. -
comm., 1992). Such activities can kill or
injure snakes, remove critical escape
cover, eliminate prey populations, and
destroy small mammal burrows and
other soil fissures needed as winter
retreat habitat. Beak (1992) documented
two giant garter snakes killed apparently
by levee maintenance or farming
equipment. G. Hansen (pers. comm.,
1992) has observed the complete
elimination of suitable habitat from
maintenance practices along both sides
of canals where giant garter snakes were
found the previous season. :

The giant garter snake is vulnerable to
changes in water management, because
it depends on the availability of

- wetlands. In response to Statewide

water shortages associated with drought,
water management agencies, including
the California Department of Water
Resources and U.S. Bureau of
Reclamation, announce reductions in
delivery of water to certain agricultural
regions (Grubb 1991). In addition, the
Department of Water Resources has
begun acting as a broker to facilitate’
transfer of water from users with
discretionary supplies to those with
critical needs (Schnitt 1991). Water
districts from around the State are
offering to purchase water from water
districts in rice production regions of
the Sacramento Valley (Schnitt 1991).
Contaminants, such as fertilizers and
pesticides, could adversely affect giant
garter snake populations by degrading -
water quality and reducing prey
populations. Selenium contamination of
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agricultural drainwater appears to pose
a severe threat to any giant garter snake
population that still may inhabit the
Grasslands region of western Merced
County in the San Joaquin Valley. High
levels of selenium contamination have
been documented in biota from at least
six major canals and water courses in
the Grasslands (Saiki et al. 1991,1992)
that have historic giant garter snake
records. The bioaccumulative food
chain threat of sélenium contamination
on fish, frogs, and fish-eating birds in
this region has been well documented
(Ohlendorf et al. 1986, 1988; Saiki and
Lowe 1987; Saiki and May 1988;
Hothem and Ohlendorf 1989; Saiki ef al.
1991, 1992, 1993). Contaminant studies
on aquatic organisms and their habitats
in the Grasslamds and neighboring areas
documented elevated levels of
waterborne selenium in many
representative water bodies in this
region that exceeded known toxicity
thresholds for giant garter snake prey
species (San Joaquin Valley Drainage .

Program 1990, Central Valley Regional -

Water Quality Control Board 1992,
Hermanutz 1992, Hermanutz et al. 1992,
Hermanutz in litt. 1992, Nakamoto and
Hassler 1992). Elevated salinities of
waters in the Grasslands due to a
sodium sulfate based salt also have been
documented at deleterious levels in
resident fishes and amphibians
{Ohlendorf et al. 1986, 1988; Saiki et al.
1992), the major food source of giant
garter snakes.

Most or all giant garter snake
populations also are vulnerable to
adverse effects from flooding. A 100-
year flood event represents a threat that
could extirpate all remaining
populations. Many areas, such as in the
rice production districts of the
Sacramento Valley, flood more
frequently, even during winters with
normal levels of rainfall. In Glenn and
Colusa Counties, Willow Creek, Walker
Creek, French Creek, Wilson Creek,
Logan Creek, Hunter Creek, Lurline
Creek, and the 2047 Drain all flood to
depths exceeding the levee tops (L.
Rauen, pers. comm., 1993). In eastern
Sutter County, many creeks convey
water to depths 1 to 2 feet above levee
tops (Larry Rauen, pers. comm., 1993.).
These flooding events may account, at
least in part, for the apparent absence of
the giant garter snake in many rice
production districts.

Giant garter snakes seek refuge in
habitat at higher elevations where they
retreat during the winter dormancy
period. Commercial development,
agricultural conversion, and levee/ -
channel construction and maintenance
along the edges of wetlands have
eliminated much of the retreat habitat,

forcing giant garter snakes to overwinter
in flood-prone (streamside) levee slopes.

Habitat loss throughout the range of
the giant garter snake has resulted in
fragmented and isolated habitat
remnants. Such small populations
confined to limited hagitat areas are
likely vulnerable to extirpation from
stochastic (random) environmental,
genetic, and demographic events
(Schonewald-Cox et al. 1983). When an
existing population becomes extinct,
there is virtually no chance of
recolonization from any remaining
populations, In addition, the breeding of
closely related individuals can cause
genetic problems in small populations,
particularly the expression of
deleterious genes (known as inbreeding
depression).

overview, 3 of the 13 populations
discussed in the Background section are
not imminently threatened with
extirpation. The three populations are
located in the Butte, Sutter, and Colusa
Basins. Although long-term potential
threats to these populations have been
identified (e.g., changing land use
practices, and/or uncertain water
supplies), giant garter snakes in these
areas are at risk of becoming
endangered, but not extirpated, in the
foreseeable future.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by the
giant garter snake in determining to
make this final determination. Based on
this evaluation, the Service concludes
that the giant garter snake is threatened
with extinction throughout the San
Joaquin Valley, portions of the eastern
fringes of the Delta, and the southern

- Sacramento Valley, an area

encompassing about 75 percent of the
species’ geographic range. The Service
finds that the species warrants listing as
threatened based on known or potential
threats throughout a significant portion
of its range. Critical habitat is not being
designated for this species for reasons
discussed below in the “Critical
Habitat" section of this rule.
Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary designate critical habitat
concurrently with determining a species
to be endangered or threatened. The
Service finds that designation of critical
habitat presently is not prudent and
‘would not benefit the giant garter snake.
The giant garter snake occurs or
formerly occurred on about six wildlife
refuges managed by the Service or
California Department of Fish and

Game. These agencies are aware of the
presence of the species and, upon
listing, the Service will expand
coordination efforts to protect the giant
garter snake in these areas. However,
most populations on private lands
typically contain low numbers of
individuals and occur in small patches
of variable quality habitat. This
situation renders the species vulnerable
to acts of vandalism or collection, which
could deplete population levels and
cause irreparable harm. Many locality
records occur in water delivery/drainage
canals in which water levels readily can
be managed to eliminate giant garter
snake habitat. In response to publication
of the proposed rule, several
commenters informed the Service that
landowners were likely to take rice
lands out of production in an effort to
rid their land of giant garter snakes and
thereby avoid reduced land values and
increased future economic losses.
Accordingly, publication of maps and
precise descriptions delineating critical
habitat areas would increase the
likelihood of land use changes,
increased collection, or habitat
vandalism in violation of section 9 of
the Act.

As discussed above under Factor D,
many of the artificially created habitats
inhabited by giant garter snakes, such as
irrigation and drainage canals, do not
fall under Federal jurisdiction. Absent
jurisdiction by Federal agencies, .
designation of critical habitat on private
land does not afford-additional
protection to listed species beyond that
provided under section 9 of the Act.
Where Federal jurisdiction does extend
to populations on private lands, habitat
protection will be addressed through the
recovery process and formal
consultation requirements under
sections 4 and 7 of the Act, respectively.
Therefore, the Service finds that
designation of critical habitat is not
prudent at this time because such
designation would increase the
likelihood of habitat vandalism and take
and because it is unlikely to benefit (aid
the conservation of) the giant garter
snake.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the State and
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DWMovery actions be carried
out #or atkWswed species. The protection
required ofFederal agencies and the

prohibitions against taking and harm are

discussed, in part, below. .
Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires

Federal agencies to insure that activities
they authorize, fund, or carry out are not

likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the

-responsible Federal agency must enter

L]

into formal consultation with the
Service.

Giant garter snake populations
inhabiting some wetlands on private
and public lands would fall under the
regulatory jurisdiction of the Corps,
pursuant to section 404 of the Clean
Water Act and section 10 of the Rivers
and Harbors Act. As described under
Factor A above, numerous commercial
developments currently are proposed in
known and likely giant garter snake
habitat. Pursuant to 33 CFR part
330.5{b)(3), project proposals in giant
garter snake habitat otherwise allowed
under nationwide permit authority
would be subject to scrutiny under

- section 7 of the Endangered Species Act

and imposition of special permit

conditions needed to avoid and/or offset

impacts mcurred by the projects.
Pursuant to 33 CFR part 325, individual
permits, letters of permission, and
regional permits issued by the Corps
also would be subject to consultation
requirements under section 7 of Act. In
addition, water development projects
proposed by Federal agencies, such as

under the purview of section 7 of the
Act. The American River Watershed
Investigation, Sacramento Metropolitan
Area Investigation, and the Merced
County Streams project, among other
Federal project proposals, will be
reviewed pursuant to section 7 of the
Act. Habitat manipulation and
recreational activities on State or
federally owned waterfow] management
areas may be affected by the regulatory
requirements of sections 7, 9, and 10 of
the Endangered Species Act.

The Act and its implementing
regulations found at 50 CFR 17.31 set
forth a series of general prohibitions and
exceptions that apply to all threatened -
wildlife. These prohibitions, in part,
make it illegal for any persen subject to
the jurisdiction of the United States to
take (including harass, harm, pursue,,
hunt, shoot, wound, kill, trap, capture,
collect, or attempt any such conduct),
'im?ort or export, transport in interstate
or foreign commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving threatened wildlife species
under certain circumstances.
Regulations governing permits are at 50
CFR 17.32. Such permits are available
for scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. In
some instances, permits may be issued
for a specified time to relieve undue
economic hardship that would be
suffered if such relief were not
available. Requests for information on
permits may be addressed to the Office
of Management Authority, U.S. Fish and
Wildlife Service, 4401 North Fairfax

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Act. A notice outlining the Service's
reasons for this determination was
published in the Federal Register on
October 25, 1983 (48 FR 49244).

References Cited

A complete list of the references cited
herein is available upon request from
the Sacramento Field Office (see
ADDRESSES section).

Author

The primary author of this rule is
Peter C. Sorensen, Sacramento Field

Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Final Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend §17.11(h) by adding the
following, in alphabetical order under
REPTILES, to the list of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.

the Department of the Army and U.S. Drive, Room 432, Arlington, Virginia o
Bureau of Reclamation; would fall 22203-3507_(703/358- 2093). (h)* > *
Species ' Vertebrate popu- " ; .
Historic range lation where endan-  Status  When listed Cnnca'althabo- Spmg'gnsal
Common name Scientific name gered or threatened
REPTILES
Snake, giant garter .. Thamnophis gigas ... U.S.A. (CA) Entire T 522 NA NA
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Dated: September 27, 1993,
Richard N. Smith, .
Acting Director, U.S. Fish and Wildlife
Service. :
[FR Doc. 93-25741 Filed 10-18-93; 8:45 am}
BILLING CODE 4310-85-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 217 and 227
{Docket No. 910779-2317; 1.D. 092493D}

Sea Turtle Conservation; Approved
Turtle Excluder Devices

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule, technical
amendment.

SUMMARY: NMFS issues this final rule,
technical amendment to amend the
regulations listing turtle excluder
devises (TEDs) approved for use in trawl
fisheries to reduce the incidental
capture of endangered and threatened
sea turtles. This final rule, technical
amendment creates a new category-of
hard TEDs called “special hard TEDs",
which do not conform to the generic
design criteria for hard TEDs, but
nevertheless meet the approval criteria
of the NMFS TED testing protocols. This
amendment also lists two TEDs, the
Flounder TED and the Jones TED, as
special hard TEDs.

DATES: Effective October 15, 1993.

FOR FURTHER INFORMATION CONTACT:

Phil Williams, National Sea Turtle
Coordinator (301-713-2319) or Charles
A. Oravetz, Chief, Protected Species
Program, NMFS, Southeast Region (813~
893-3366).

SUPPLEMENTARY INFORMATION:

Background

Regulations at 50 CFR 227.72 (57 FR
57348, December 4, 1992) require, with
certain exceptions, that shrimp trawlers
in the southern Atlantic and Gulf of
Mexico have NMFS-approved TEDs
installed in nets rigged for fishing; TEDs
are devices designed to allow sea turtles
caught in trawl nets to escape. These
regulations also provide for restrictions,
including the required use of TEDs, on
vessels in other fisheries, under certain
circumstances. Specifically, for
example, NMFS promulgated an interim
rule requiring vessels in the mid-
Atlantic Summer Flounder Fishery to
use TEDs (58 FR 48797, September 20,
1993).

The reguiations currently allow the
use of hard TEDs, which have rigid

deflector grids and meet specified
generic design criteria, and soft TEDs,
which have deflector panels made from
polypropylene or polyethylene webbing
and meet speciﬁeggtandards of
construction and installation.

Although TEDs designed according to
the generic standards (50 CFR
227.72(e)(4)(i)) may be applicable for
use in other fisheries where TEDs are
required, the hard TEDs which satisfy
these standards have been largely
developed for use in shrimp trawl nets.
TED use is now required in the Atlantic
summer flounder bottom trawl fishery
pursuant to the interim rule. The

. Atlantic summer founder bottom trawl

fishery uses larger nets constructed from
much heavier webbing than the shrimp
trawl fishery, trawls at faster speeds and
encounters bycatch, such as conch and
small sharks, which can cause standard
hard TEDs to work inefficiently or clog,
or even collapse under some conditions.

The existing TED regulations provide
for revisions of the hard TED generic
design criteria, allowable modifications
to hard TEDs, and the addition of new
soft TED designs, if, according to a
NMFS-approved scientific protocol, the
TEDs demonstrate a sea turtle exclusion
rate of 97 percent or greater (or an
equivalent exclusion rate) (50 CFR
227.72(e}{5)). Two protocols have been
gﬂblished by NMFS and are currently

eing used for TED testing (52 FR
24262, June 29, 1987 and 55 FR 41092, -
October 9, 1990). However, the
regulations make no provision for new
hard TED designs that comply with a
NMFS-approved protocol and meet the
test criteria.

This technical amendment modifies
the existing regulations to allow for the
approval of new hard TED designs that
are tested pursuant to a NMFS-approved
protocol and meet the test criteria; the
amendment creates a new category of
hard TEDs called “special hard TEDs.”
These TEDs are designed for specific
applications and may not strictly adhere
to the generic design criteria, although
they meet the approval criteria.

is technical amendment also
recognizes that two TEDs, the Flounder
TED and the Jones TED, have been
approved as special hard TEDs, based
on tests conducted pursuant to the
NMFS-approved scientific protocol
described at 55 FR 41092 (October 9,
1990). The Flounder TED has been
designed, tested and is approved for use
in the Atlantic summer flounder bottom
trawl fishery. The Jones TED may be
used in any fishery where TEDs are
required.

e Flounder TED is an upward
deflecting device, designed strictly for
use only in the Atlantic summer

flounder bottom trawl fishery. It differs
from the generic hard TED
specifications in that it incorporates two
openings, each no larger than 10 inches
by 144 inches (25.4 cm x 36.8 cm), at
the bottom of the TED. This greatly
exceeds the bar spacing allowed (4 inch,
10.2 cm) in other single-grid TEDs. It
also has a minimum length (51 inches,
129.5 cm) which is much larger than the
minimum required for a generic hard
TED (28 inches (71.1 cm) in the Gulf of

. Mexico and 30 inches (76.2 cm) in the

Atlantic).

The Jones TED is designed as an
upward or downward deflecting device
for use in the shrimp and other fisheries
where TEDs are required. It differs from
the generic hard TED specifications in
that the deflector bars do not run from
top to bottom of the TED, but extend, at
a 45° angle, from edch side of the TED.
It also differs in that the deflector bars
are only connected at one end to the
TED frame and the maximum bar
spacing on the upper bars is 31 inches
(8.9 cm), and on the lower three bars is
2V, inches (6.4 cm). The Jones TED is
anticipated to be especially useful in a
bottom opening configuration where
algae, grass, and debris clog other types
of TEDs. -

Although the hard TED generic design
criteria allow for the use of steel,
aluminum, or fiberglass rod and steel or -
aluminum tubing, both of these TEDs
must be constructed of aluminum or
steel pipe with a minimum outside
diameter of 1/ inch (3.2 cm) and a
minimum wall thickness of ¥ inch (0.3
cm). Both the Jones and Flounder TEDs
must be installed, according to the
generic hard TED requirements, with
certain specific exceptions, andemust
have escape openings which meet the
requirements for generic single-grid
hard TEDs.

TED Testing

The Flounder TED is a large,
rectangular, single-grid hard TED which
is installed in the trawl angled upwards
to an exit opening at the top of the net
ahead of the extension. It has two
openings at the bottom to allow small
sharks, large shelled mollusks, such as
conch, and rocks to pass into the cod
end of the trawl. The Jones TED is a
single-grid TED, oval in shape with a
flattened bottom, which is installed in
the trawl ahead of the extension. The
Jones TED has diagonal bars attached
only at one end to the frame to allow
vegetation to slide off the bars into the
cod end of the net.

Both TEDs were tested by NMFS at
Panama City, Florida, in May and June
1993. The TED testing protocol
consisted of two parts:
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{1) Qualification tests, videotaped by
NMFS scuba divers, of head-started
loggerhead turtle releases [25.7 cm to
34.9 cm (31.6 cn mean) straight line
carapace length] from TED-equipped
nets; and

(2) An evaluation of all test results by
a panel of industry and Sea Grant
representatives and sea turtle experts.

The NMFS TED previously approved
and found to be 97-percent effective in
releasing sea turtles was used as the
control; i.e., both the Flounder TED and
the Jones TED had to meet or surpass
the exclusion rate achieved by the
NMFS TED.

Due to the small number of turtles
available, the NMFS TED was tested in
1993 with only 10 turtles. During these
tests the NMFS TED released 10 out 10
turtles. To increase the sample size, the
1993 data were combined with turtle
release data from the NMFS TED for
1991 and 1989. During testing in these
three years, the NMFS TED released. 54

. turtles out of 60 introduced, setting the
performance standard. Based upon the
protocol for the 1993 tests, it was
statistically determined that a TED
could be approved if it excluded at least
21 out of 25 turtles.

The Flounder TED released 21 out of
25 turtles which met the approval
criteria. It was tested with one
horizontal bar and a 4-inch opening at
the top of the TED. No accelerator
funnel was used. No turtles passed
through the large (10” x 141%”, 25.4 cm
x 36.8 cm) openings in the bottom of the
TED. The review panel, however,
recommended that the TED be approved

. with the top horizontal bar removed, as
it appeared to hinder the release of some
turtles. The panel also recommended
that the Flounder TED be approved only
for installation as a top excluding TED,
only for use without an accelerator
funnel, and only for use in the Atlantic
summer flounder bottom trawl fishery.
The recommendations for an
installation limitation and a prohibition
on use of an accelerator funnel were
made to enhance turtle exclusion. The
recommendation for allowing use only
in the Atlantic summer flounder fishery
was based on the original purpose and
design of the TED for use in this fishery,
and the concern that small-sized Kemp’s
Ridley turtles may be encountered by
the shrimp fishery and that such turtles
may pass through the 10-inch (25.4 cm)
bottom space of the grid. The review
panel’s recommendations were adopted.

The Jones TED released 21 of 23
turtles introduced into the net. The two
turtles that were not released passed
directly through the space between the
lower bars of the TED and into the cod

end of the trawl. The panel
recommended approving this TED
under the condition that the space
between all bars be reduced to a size
that would prevent small turtles from
passing through. Based upon the
recommendations of the panel, the
maximum bar spacing between the bar
ends and the opposing bars was reduced
to 3%z inches (8.9 cm),

Classification

This final rule, technical amendment
is consistent with the Endangered

" Species Act and other applicable law.

Because this rule makes only minor,
technical changes, the Assistant
Administrator finds for good cause,
pursuant to sections 553(b)(B) and
553(d) of the Administrative Procedure
Act, that it is unnecessary to provide for
prior public notice and comment, and to
delay for 30 days the effective date of
this rule, respectively.

Because this rule is being issued
without prior public comment,a
regulatory flexibility analysis is not
required under the Regulato
Flexibility Act and none has
prepared.

Because this rule does not alter the
conclusions of previous environmental
impact analyses and environmental
assessments, it is categorically excluded
by NOAA Administrative Order 216-6
from the requirement to prepare an
environmental assessment.

This rule does not contain a
collection-of-information requirement
subject to the Paperwork Reduction Act.

is rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under E.Q. 12612,

List of Subjects
50 CFR Part 217
‘Endangered and threatened species,

Exports, Fish, Imports, Marine
mammals, Transportation.

50 CFR Part 227

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

Dated: October 14, 1993.

Gary Matlock,
Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR parts 217 and 227 are
amended as follows: ' ’

PART 217—GENERAL PROVISIONS

1. The authority citation for part 217
continues to read as follows:

Authority: 16 U.S.C. 1531-1544; and 16
U.S.C. 742 et seq, unless otherwise noted.

en

2. In § 217.12, the definition for
“Approved TED” is revised to read as
follows:

§217.12 Definitions.
L ]

x * * *

Approved TED means:

(SA hard TED that complies with the
generic design criteria set forth in 50
CFR 227.72(e)(4)(i). (A hard TED may be
modified as specifically authorized by
50 CFR 227.72(e)(4)(iv)); or

(2) A soft TED that complies with the
provisions of 50 CFR 227.72(e)}{4)(iii); or

{3) A special hard TED which
complies with the provisions of 50 CFR
227.72(e)(4)(ii).

PART 227—THREATENED FISH AND
WILDLIFE

3. The authority citation for part 227
continues to read as follows:

- Authority: 16 U.S.C. 1531 et seq.

4. In § 227.72, existing paragraphs
(e)(4)(ii) and (iii) are redesignated as
paragraphs (e)(4)(iii) and (iv)
respectively; newly designated (e)(4)(iv)
introductory text is revised; and a new
})aragraph (e)(4)(ii} is added to read as

ollows:

§227.712 Exceptions to prohibitions.

(8) . & N

( 4) * *

(i) " R W

(it} Special Hard TEDs. Special hard
TEDs are hard TEDs which do not meet
all of the design and construction
criteria of the generic standards. The
following special hard TEDs are
approved TEDs:

A) Flounder TED (Figure 10). The
Flounder TED must be constructed of at
least 1% inch (3.2 cm) outside diameter
aluminum or steel pipe with a wall )
thickness of at least ¥ inch (0.3 cm). It
must have a rectangular frame with
outside dimensions which can be no
less than 51 inches (129.5 cm) in length
and 32 inches (81.3 cm) in width. It
must have at least five vertical deflector
bars, with bar spacings of no more than
4 inches (10.2 cm). The vertical bars
must be connected to the top of the
frame and to a single horizontal bar near
the bottom. The horizontal bar must be
connected at both ends to the sides of
the frame and parallel to the bottom bar
of the frame. There must be a space no
larger than 10 inches (25.4 cm) between
the horizontal bar and the bottom bar of
the frame. An additional vertical bar -
runs from the middle of the bottom bar
to the middle of the horizontal bar
dividing the opening at the bottom into
two rectangles with an opening height
of no more than 10 inches (25.4 cm) and
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an opening width of no more than 142
inches (36.8 cm). If, because of the
width of the TED, the opening width of
the bottom rectangles exceeds the
maximum allowed, additional vertical
bars must be added. This TED must be
sewn into the trawl around the entire
circumference of the TED with heavy
twine. The angle of the deflector bars
must be between 30° and 50° from the
normal flow through the interior of the
trawl. The deflector bars must be
positioned in the net to deflect turtles to
the escape opening in the top of the
. trawl. The escape opening must be cut
horizontally along the same plane as the
TED and must measure at least 35-
inches (88.9 cm) in horizontal taut
length, and simultaneously, 12 inches
(30.5 cm) in vertical taut height,
measured at the mid-point of the
horizontal measurement. The entire
width of the escape opening from the
trawl must be centered on and
immediately forward of the frame at the
top of the net when the net is in its
deployed position. Installation of an
accelerator funnel is not permitted with
this TED. Use of this TED is restricted
to the Atlantic summer flounder bottom
trawl fishery.
{B) Jones TED (Figure 11). The Jones
. TED must be constructed of at least 1%
inch (3.2 cm) outside diameter
aluminum or steel pipe, and the pipe
must have a wall thickness of at least vs
inch (0.3 cm). It must be generally oval
in shape with a flattened bottom. The
frame must have an inside horizontal
and vertical measurement of at least 28
inches (71.1 cm) in the Gulf area and 30
inches (76.2 cm) in the Atlantic area.
The required inside measurements must
be at the mid-point of the deflector grid.
The deflector bars must be attached to
the frame at a 45° angle from the
horizontal positioning downward and
" each bar must be attached at only one

end to the frame. The deflector bars
must be attached and lay in the same
plane as the frame. The space between
the ends of the bottom deflector bars
and the bottom frame bar must be no
more than 3 inches (7.6 cm). The
spacing between the bottom three
deflector bars on each side must be no
greater than 2% inches (6.4 cm). The
spacing between all other deflector bars
must not exceed 3v2 inches (8.9 cm) and
spacing between ends of opposing
deflector bars also must not exceed 32
inches (8.9 cm). This TED must be sewn
into the trawl around the entire
circumference of the TED with heavy
twine. The angle of the deflector bars

- must be between 30° and 50° from the

normal flow through the interior of the

" trawl. The escape opening must be at

the top of the net when the slope of the
bars from forward to aft is upward, and
must be at the bottom when such slope
is downward. The escape opening must
be cut horizontally along the same plane
as the TED and must measure at least 35
inches (88.9 cm) in horizontal taut
length, and simultaneously, 12 inches
(30.5 cm) in vertical taut height in the
Atlantic Area. The escape opening must
measure at least 32-inches {81.3 cm) in
horizontal taut length, and’
simultaneously, 10-inches (25.4 cmn) in
vertical taut height in the Gulf Area. The
required vertical height must be
measured at the mid-point of the
horizontal measurement. The entire
width of the escape opening from the
trawl must be centered on and
immediately forward of the frame when
the net is in its deployed position.

(iii) . *

(iv) Allowable modifications. No
modifications may be made to an
approved soft TED. Unless otherwise
prohibited in paragraph (e)(4)(ii) of this
section, the following modifications

mﬁy be made to an approved hard TED

- and an approved special hard TED:

® *

5. In § 227.72, paragraphs {e)(5)
heading and (e}(5)(i) are revised to read
as follows:

§2271.72 'Exceptions to prohibitions.

L] 2 * * *

(9) * & ®

{5) Revision of generic design criteria,
allowable modification of hard TEDs,
additional soft TEDs and special hard
TED:s. (i) The Assistant Administrator
may revise the generic design criteria for
hard TEDs set forth in paragraph (e)(4)(i)
of this section, may approve special
hard TEDs in addition to those listed in
paragraph (e)(4)(ii) of this section, may
approve soft TEDs in addition to those
listed in paragraph (e)(4)(iii) of this
section, or may approve allowable
modifications to hard TEDs in addition
to those authorized in paragraph
(e)(4)(iv) of this section, by a regulatory
amendment, if, according to a NMFS-
approved scientific protocol, the TEDs
demonstrate a sea turtie exclusion rate
of 97 percent or greater (or an equivalent
exclusion rate). Two such protocols
have been published by NMFS (52 FR
24262, June 29, 1987; and 55 FR 41092,
October 9, 1990). Testing under the
protocol must be conducted under the

- supervision of the Assistant

Administrator, and shall be subject to
all such conditions and restrictions as
the Assistant Administrator deems
appropriate. Any person wishing to
participate in such testing should
contact the Director, Southeast Fisheries
Science Center, NMFS, 75 Virginia
Beach Drive, Miami, FL 33149.

L] ® * * -

6. Figures 10 and 11 are added to part
227 to read as follows:
BILLING CODE 3510-22-M
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- FLOUNDER TED

FIGURE 10

T BY

4inch
_ Max. _
OUTER FRAME & ' <+
—,
GRID BARS , :
> FRAME HIGHT:
MINIMUM SIZE; .
1-1/4 inch : Minimum 51
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JONES TED

FIGURE 11

OUTER FRAME & >
GRID BARS

MINIMUM SIZE:
11/4inch
Aluminum Pipe
with1/8 inch

[FR Doc. 93~25715 Filed 10-15-93; 8:45 am)
BILLING CODE 3510-22-C
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Federal Register
Vol. 58, No. 201

Wednesday, October 20, 1993

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 20
[Docket No. PRM-20-22]

Northeast Ohlo.Reglonal Sewer
District; Recelpt of Petition for
Rulemaking :

AGENCY: Nuclear Regulatory
Commission. ’

ACTION: Petition for rulemaking; Notice
of receipt.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is publishing for -
public comment a notice of receipt of a
petition for rulemaking, dated August 2,
1993, which was filed with the
Commission by Northeast Ohio Regional
Sewer District. The petition was
docketed by the NRC on August 10,
1993, and has been assigned Docket No.
PRM-20-22. The petitioner requests
that the NRC amend its regulations to
require that all licensees provide at least
24 hours advance notice to the
appropriate sewage treatment plant
beEJre releasing radioactive material to
the sanitary sewer system. The
petitioner also requests that the NRC
exempt materials that enter the sanitary
waste stream from the requirements
regarding Commission approval for
incineration under the NRC’s current
regulations.
DATES: Submit comments by January 3,
1994. Comments received after this date
will be considered if it is practical to do
so, but the Commission is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: Submit written comments
to the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch. Hand
deliver comments to: 11555 Rockville'
Pike, Rockville, Maryland, between 7:45
a.m. and 4:15 p.m. Federal workdays.
For a copy of the petition, write the
Rules Review and Directives Branch,
Division of Freedom of Information and

Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
The petition and copies of comments
received may be inspected and copied
for a fee at the NRC Public Document
Room, 2120 L Street, NW. (Lower
Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Chief, Rules Review
Section, Rules Review and Directives
Branch, Division of Freedom of
Information and Publications Services,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone: 301-492-7758 or
Toll Free: 800-368—-5642.

SUPPLEMENTARY INFORMATION:

Background

The NRC has established standards
for protection against ionizing radiation
resulting from activities conducted
under licensees and has issued these
standards in the regulations codified in
10 CFR part 20. These regulations are
intended to control the receipt,

possession, use, transfer, and disposal of

licensed material by its licensees.
Licensed material is any sourcs,
byproduct, or special nuclear material
received, possessed, used, transferred,
or disposed of under a general or
specific license issued by the NRC.

In particular, the regulations
contained in 10 CFR 20.303 and 20.2003
govern the disposal of licensed material
or waste containing licensed material by
release into sanitary sewerage. The
regulations contained in 10 CFR 20.305
and 20.2004 govern the treatment or
disposal of licensed material by
incineration. In a petition for
rulemaking received by the NRC on
August 10, 1993, the Northeast Ohio
Regional Sewer District (District)
requested that the NRC amend these
regulations. :

The Petition

The petitioner states that the District’s
Southerly Wastewater Treatment Center
has been contaminated by disposal of
wastes contaminated with Cobalt-60
into the sanitary sewer system from
other sources. The petitioner states that
the characterization and remediation of
this contamination is ongoing and will
cost the District, at a minimum, in
excess of one million dollars. The
petitioner also believes that the
remediation costs could rise into the

billions of dollars if off-site disposal of
the contaminated ash is required.

The petitioner states that the District
is not the first sewage treatment
authority to experience radioactive
contamination at a treatment plant. The
petitioner states that the NRC has
previously documented problems at
Tonawanda and Grand Island, NY;
Lansing, MI; Oak Ridge, TN; Royersford,
PA; and Washington, DC. The pstitioner
also stated that the NRC has recently
investigated an occurrence in
Youngstown, OH.

The petitioner states that it is possible
that contamination currently exists
undetected at other sewage treatment
plants. The contamination existed at the
District for nearly 10 years before it was
detected.

It is the petitioner’s understanding
that the NRC is reviewing the
occurrence of unwanted radioactive
material in sewage treatment plants.
Regardless of any other changes the
NRC may make to its regulations, the
petitioner requests the following
amendments. '

The Suggested Amendments

The petitioner requests that the NRC
amend 10 CFR 20.303 and 10 CFR
20.2003 to require that all licensees
provide not less than 24 hours advance
notice to the appropriate sewage
treatment plant before releasing
radioactive material to the sanitary
sewer system. The petitioner also
requests that the NRC amend 10 CFR
20.305 and 10 CFR 20.2004, which
prohibit the incineration of radioactive
waste without NRC approval, to
explicitly exempt materials that enter
the sanitary waste stream under 10 CFR
20.303 and 10 CFR 20.2003. The
petitioner believes that this amendment
would clarify that the NRC does not
intend to inhibit the operation of more
than 200 sewage sludge incinerators
nationwide because of the discharges of
its licensees. -

Dated at Rockville, Maryland, this 14th day
of October 1993.

For the Nuclear Regulatory Commission.’
Samuel J. Chilk,

Secretary of the Commission.
[FR Doc. 93-25721 Filed 10-19-93; 8:45 am})
BILLING CODE 7590-01—P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

" [Docket No. 92-ANE-50}

Airworthiness Directives; Teledyne
Continental Motors 10-346, 10-520,
and 10-550 Series Piston Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Teledyne Continental Motors
(TCM) 10-346, 10-520, and I0-550
series piston engines. This proposal
would require initial and repetitive
inspections of the engine mount
brackets for cracks, and if found
cracked, replacement with improved
design engine mount brackets. All
engine mount brackets would require
replacement with improved design
engine mount brackets at the next
engine removal after the effective date of
this AD. This proposal is prompted by
reports of cracks in engine mount
brackets on engines that have completed
at least one overhaul cycle. The actions
specified by the proposed AD are
intended to prevent engine separation
from the aircraft due to cracks in the
engine mount brackets.

DATES: Comments must be received by
December 20, 1993.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
92—-ANE-50, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may be inspected at this
location between 8 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Teledyne Continental Motors, P.O. Box
90, Mobile, AL 36601. This information
may be examined at the FAA, New
England Region, Office of the Assistant
Chief Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT: Jerry
Robinette, Aerospace Engineer, Atlanta
Aircraft Certification Office, FAA, Small
Airplane Directorate, 1669 Phoenix
Parkway, suite 210C, Atlanta, GA 30349;
telephone (404) 891-3810, fax {404)
991-3606. .

SUPPLEMENT ARY INFORMATION
Comments Invited

- Interested persons are invited to
participate in the making of the
proposed nfle by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to -
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
receivetf.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments, -
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact .
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 92-ANE~50." The
postcard will be date-stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 92~ANE-50, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Federal Aviation Administration
(FAA) has received 27 Service Difficulty
Reports {SDR) concerning cracks in
engine mount brackets, Part Numbers
(P/N) 630694 and 630695, on Teledyne
Continental Motors (TCM) 10-348, 10—
520, and I0-550 series piston engines.
These cracks in engine mount brackets
have been reported on engines that have
completed at least one engine overhaul
cycle. The manufacturer has determined
that the engine mount brackets failed
due to low cycle fatigue. In these
incidents, the lower left engine mount
bracket, P/N 630695, failed first, and if
undetected, resulted in the failure of the
lower right engine mount bracket, P/N
630694. This condition, if not corrected,
could result in engine separation from

the aircraft due to cracks in the engine
mount brackets.

The FAA has reviewed and approved
the technical contents of TCM Service
Bulletin (SB) No. M92-13, dated
September 4, 1992, that describes
procedures for initial and repetitive dye
penetrant inspections for cracks of
certain engine mount brackets.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require initial and repetitive dye
penetrant inspections for cracks in
certain lower left engine mount
brackets, P/N 630695. If the lower left
engine mount bracket is found cracked,
this proposed rule would require
replacing both the lower left and lower
right engine mount brackets with
improved design engine mount brackets,
P/N 653306 and 6533085, respectively. If
a crack is not detected, the lower left
engine mount bracket would require
repetitive inspections at intervals not to
exceed 500 hours time in service (TIS)
until the next engine removal, at which
time engine mount brackets, P/N 630694
and 630695, would be replaced with
improved design engine mount brackets,
P/N 653306 and 653305. Installation of
these improved design engine mount

‘brackets would constitute terminating

action to the inspection requirements of
this AD. The actions would be required
to be accomplished in accordance with
the service bulletin described
previously.

There are approximately 9,750
engines of the affected design in the
worldwide fleet. The FAA estimates that
8,300 engines installed on aircraft of
U.S. registry would be affected by this’
proposed AD, that it would take
approximately 2 work hours per
inspection, and if the engine mount
brackets must be replaced, an additional
4 work hours would be required. If the
engine mount brackets are replaced at
engine removal, only the parts cost
would apply. The average labor rate is
$55 {)er work hour. Required parts
would cost approximately $320 per
engine. Based on these figures, the
maximum total cost impact of the
proposed AD on U.S. operators is
estimated to be $5,395,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
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federalism implications to warrant the
preparation of a Federalism Assessment.

or the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “major rule’” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will
not have a significant sconomic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory evaluation
prepared for this actwn is contained in
the Rules Docket. A copy of it may be
obtained by contacting lie Rules Docket
at the location provided under the
caption “ADDRESSES."”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Pederal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by

adding the following new airworthiness
directive:

Teledyne Continental Motors: Docket No.
92-ANE-50.

Applicability: Teledyne Continental
Motors (TCM) engine models I0~346A, 10—
346B, 10-620C, I0-520CB, and 10-550C;
rebutlt engine model I0-520C with serial
numbers (S/N) 287051-R and lower; rebuilt
engine model I0-520CB with S/N 282226-R
and lower; rebuilt engine model I0-550C
with S/N 271742-R and lower; and all
factory overhauled 10-620C, I0-520CB, and
I0-650C engines with a build date prior to
Auﬁust 6, 1992. These engines are installed

ut not limited to Beech model A23,
A23A, 95-C55, 95-C55A, D55, D55A, ESS,
E55A, 58, and 58A airplanes.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine separation from the -
aircraft due to cracks in the engine mount
brackets, accomplish the following:

{a) For engines with engine mount bracksts
that have completed at least one engine
overhaul cycle, or have eccumulated 2,500 or
more hours time in service (TIS) on the
effective date of this AD, inspect the lower
left engine mount bracket, Part Number (P/

N) 630695, for cracks using the dye penetrant

techniques specified in this paragraph and in
accordance with TCM Service Bulletin (SB)
No. M92-13, dated September 4, 1992,
within the next 50 hours TIS after the
effective date of this AD.

(1) Perform the dye penetrant inspection as
follows: )

Note: Military Specification MIL-1-6866
and American Society of Testing Materials
specifications ASTM E1417-83 and E165-9
contain additional information on dye
penetrant inspection processes.

(i) Preparation: Clean and dry all parts in
such a manner as to leave the surfaces free
from grease, oll, soaps, alkalies, and other
substances which would interfere with
inspection. Vapor degreasing is generally
suitable for thig purp%rs': e

(if) Penetrant Application Procedure: After
preparation, (f {or brush the parts with the
penetrant, and allow to stand for not less
than 5 minutes. The effectiveness of the
penetrant increases if left standing for a
longer time, as the penetrant will reach finer
discontinuities.

(iii) Penetrant Cleaning: Clean the parts
thoroughly using a medium which will
remove penetrant from the surfaces of parts;
wash with water when the penetrant is water
soluble. When other than water soluble
penetrants are used, the penetrant shall be
removed with a suitable cleaner. Avoid
excessive cleaning which would remove the
penetrant from discoatinuities.

(iv) Drying: Dry the parts as thoroughly as
possible. Drying of parts may be
accomplished by evaporation at room
temperature or by placing the perts in a
circulating warm air oven or in the air stream
of a hot air dryer. Avold excessive drying
time or drying temperatures above 75 °C (165
°F) to prevent excessive evaporation of the
penetrant. If heat is used for drying parts,
cool parts to approximately 50 °C (120 °F}
before proceeding to the developlng

procedurs.

(v) Developing: Apply the developer to the
dry parts as lightly and as evenly as possible,
using as thin a coating of developer as is
possible. A translucent film is adequate. Mix
wet developer by agitation immediately prior
to applying it. After applying the developer,
take care that no penetrant indication is
disturbed or obliterated in subsequent
handling.

{(vi) Examination: Examine the developed
penetrant indications in accordance wi
dye penetrant manufacturer’s instructions.
Examine parts for indications of
discontinuities opea to the surface,

(vii) Final cleaning: Clean the parts
following the inspection to remove penetrant
and developer.

Note 1: Caution: Because of differences
among penstrants, take care to ensure that
the final cleaner, the penetrant, the penetrant
remover, and the developer are suitable for
use with each ather.

Note 2: Caution: All
should be kept as free
possibls.

Note 3: Caution: Most penetrants, cleaning
agents, and developer suspensions are low
ﬂﬁ::h point material; use caution to prevent

netrant materials
m moisture as

.

the

(2) If no crack is detected, inspect in
accordance with paragraph (a) of this AD at
Intervals not to exceed 500 hours TIS since
the last inspection.

(3) If a crack is detected, prior to further
flight replace both the lower left engine
mount bracket, P/N 630695, and lower right
engine mount bracket, P/N 630694,
improved design engine mount brackets, P/
N 653306 and 653305, respectively.

(b) For all engines, replace both the lower
left engine mount bracket, P/N 630695, and
lower right engine mount ‘bracket, P/N
630694, with Improved design engine mount
brackets, P/N 653306 and 653305,
respectively, at the next engine removal after
the effective date of this AD.

(c) Installation of the improved design
engine mount brackets, P/N 653306 and
653305, constitutes termlnating action to the
inspection requirements of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office. The request
should be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta Alrcraft Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Atlanta
Aircraft Certification Office.

(e) Special flight permits may be Issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
inspection requirements of this AD can be
accomplished.

Issued in Burlington, Massachusatts on
October 1, 1993.

Jack A, Sain,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

{FR Doc. 93-25713 Filed 10-19-93; 8:45 am]
BILLING CODE €910-13-P

14CFR Part 71

Proposed Modification of the Dallas-
Fort Worth, TX, Class B Alrspace Area;
Public Meetings

AGENCY: Fedoeral Aviation
Administration (FAA), DOT.
ACTION: Notice of meetings.

SUMMARY: This notice is announcing
fact-finding informal airspace meetings
to solicit information from airspace
users and others concerning a proposal
to modify the Class B airspace area at
Dallas-Fort Worth, TX. The Class B
airspace area modification is being
considered due to the increased volume
of traffic arriving and departing the
Dallas-Fort Worth area. These airspace
meetings are held to provide interssted
parties an opportunity to present input
on the proposed modification. All
comments recelved during these
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meetings will be considered prior to the

issuance of a Notice of Proposed

Rulemaking.

DATES: The informal airspace meetings

will be held on Wednesday, December

8, 1993, and Monday, December 13,

1993, Comments must be received on or

before February 18, 1994.

Date: Wednesday, December 8, 1993

Time: 9 p.m.

Place: North Mesquite High School,
Mesquite, TX

Date: Monday, December 13, 1993

Time: 8 p.m.

Place: Tarrant County Junior College,
Northeast Campus, North Richland
Hills, TX

ADDRESSES: Send or deliver comments

on the proposal in triplicate to:

Manager, Air Traffic Division, ASW~

500, Federal Aviation Administration,

4400 Blue Mound Road, Fort Worth, TX

76193-0500.

FOR FURTHER INFORMATION CONTACT:

Alvin DeVane, Southwest Regional

Office, ASW-530, telephone: (817) 624—

5535. ’

SUPPLEMENTARY INFORMATION:
Meeting Procedures

(a) The meetings will be informal in
nature and will be conducted by a
representative of the FAA Southwest
Region. Representatives from the FAA -
will present a formal briefing on the
proposed Class B airspace area
modification. Each participant will be
given an opportunity to deliver
comments or make a presentan‘on.

(b} The meetings will be open to all
persons on a space-available basis.
There will be no admission fes or other
charge to attend and participate.

(c) Any person wishing to make a
presentation to the FAA panel will be
asked to sign in and estimate the
amount of time needed for-such
presentation. This will permit the panel
to allocate an appropriate amount of
time for each presenter. The panel may
allocate the time available for each
_presentation in order to accommodate
all speakers. The meetings will not be
adjourned until everyone on the list has

had an opportunity to address the panel.

The meetings may be adjourned at any
time if all persons present have had the
opportunity to speak.

d) Position papers or other handout
material relating to the substance of the
mestings will be gccepted. Participants
wishing to submit handout material
should present three copies to the
presiding officer. There should be
additional copies of each handout
available for other attendees.

(e) The meetings will not be formally
recorded. However, a summary of the

comments made at the meetings will be
filed in the docket.

Agenda for each Meeting

Opening Remarks and Discussion of
Meeting Procedures
Briefing on Background for Proposal
Public Presentations
Closing Comments
Issued in Washington, DC, on Octaber 13,
1993. -
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical
Information Division. °
[FR Doc. 93-25717 Filed 10-6~93; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Ch. Vi
[Docket No. 931060-3260}

Request for Comments on Effects of
Forelgn Policy-Based Export Controls

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Request for comments on
foreign policy-based export controls.

SUMMARY: The Bureau of Export
Administration (BXA) is reviewing the
foreign policy-based export controls in
the Export Administration Regulations
to determine whether they should be
modified, rescinded or extended. To
help make this determination, BXA is
seeking comments on how existing
foreign policy-based export controls
have affected exporters and the general
public.

DATES: Comments must be received by
November 30, 1993 to assure full
consideration in the formulation of
export control policies as they relate to
foreign policy-based controls.,
ADDRESSES: Written comments (three
copies) should be sent to Patricia
Muldonian, Regulations Branch (Room
4054), Office of Technology and Policy
Analysis, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

FOR FURTHER INFORMATION CONTACT:
John Bolsteins, Foreign Policy Branch,
Office of Technology and Policy
Analysis, Bureau of Export
Administration, Telephone; (202) 482—
4252, Copies of the current 1993 Annual
Foreign Policy Report to the Congress
can also be requested. -
SUPPLEMENTARY INFORMATION: The
current foreign policy controls
maintained by the Bureau of Export -

’

Administration (BXA) are set forth in
the Export Administration Regulations
(EAR), parts 776 (Special Commodity
Policies and Provisions), 778
(Proliferation Controls), and 785
{Special Country Policies and
Provisions). These controls apply to:
supercomputers (§ 776.11); crime
control and detection commodities

(§ 776.14); regional stability
commodities and equipment (§ 776.16);
equipment and related technical data
used in the design, development,
production, or use of missiles capable of
delivering nuclear weapons (§ 778.7);
chemical grecursors and biological
agents and assaciated equipment and
technical data related to the production
of chemical and biological agents

(§ 778.8); activities of U.S. persons in
transactions related to missile
technology or chemical or biological
weapons proliferation in named
countries (§ 778.8); embargoed countries

~ (§785.1); South Africa {§ 785.4(a));

countries designated as supporters of
acts of international terrorism
(§ 785.4(d)); and, Libya (§ 785.7).

Effective January 21, 1893, the
Secretary of Commercs, on the
recommendation of the Secretary of
State, extended for one year all foreign
policy controls then in effect.

To assure maximum public
participation in the review process,
comments are solicited on the extension
or revision of the existing foreign SJOHCY
controls for another year. Among the
criteria the Departments of Cammerce
and State consider in determining
whaether to continue or revise U.S.
foreign policy controls are the
following: A

1, The likelihood that such controls
will achieve the intended foreign policy
purpose, in light of other factors,
including the availability from other
countries of the goods or technology
proposed for such controls;

2. Whether the foreign policy purpose
of such controls can be argﬂeved
through negotiations or other alternative
means; . h

3. The compatibility of the controls
with the foreign policy objectives of the
United States and with overall United
States policy toward the country subject
to the controls;

4. The reaction of other countries to
the extension of such controls by the
United States is not likely to render the
controls ineffective in achieving the
intended foreign policy purposs or be
counterproductive to United States
forei%n] policy interests;

5. The effect of the controls on the
export performance of the United States,
the competitive position of the United
States in the international economy, the
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international reputation of the United
States as a supplier of goods and
technology, or the economic well-being
of individual United States companies
and their employees and communities
does notexceed the benefit to United
States foreign poli% o%}ectives; and

8. The ability of the United States to
enforce the controls effectively.

BXA is particularly interested in the
experience of individual exporters in
complying with the proliferation
controls, with emphasis on economic
impact and specific instances of
businsss lost to foreign competitors.
BXA is also interested in comments
relatingto the effects of foreign policy
controls on exports of replacement and
other parts,

Parties submitting comments are
asked to be as specific as possible. All
comments received before the close of
the comment period will be considered
by BXA in reviewing the controls and
developlnﬁthe report to Congress.

BXA will consider requests for
confidential treatment. The information
for which confidential treatment is
requested should be submitted to BXA
separate from any non-confidential
information submitted. The top of each
pege should be marked with the term
“Confidential Information.” BXA will
either accept the submission in
confidencs, or if the submission fails to
meet the standards for confidential
treatment, will return it. A non-
confidential summary must accompany
such submissions of confidential
information. The s
available for public ins on.

Information accepted by BXA as
confidential will be protected from
public disclosure to the extent
Earmitted by law. Communications

etween agencies of the United States
Government or with foreign
governments will not be made available
for public inspection. -

other information relating to the

notice will be a matter of public record
and will be available for public
inspection and copying. In the interest
of accuracy and completeness, BXA
requires written comments. Oral
comments must be followed by written
memoranda, which will also be a matter
of public record and will be available
for public review and copying.

'l‘ge public record concerning these
comments will be maintained in the
Freedom of Information Records
Inspection Facility, room 4525, U.S,
Degartment of Commerce, 14th Street
and Pennsylvania Avenue NW.,,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda
summarizing the substance of oral

will be made .

communications, may be inspected and
cogied in accordance with regulations
published in part 4 of title 15 of the
Code of Federal Regulations.
Information about inspection and
copying of records at this facility may be
obtained from Margaret Cornejo, BXA
Freedom of Information Officer, at the
above address or by calling (202) 482-
5653.

Authority: Pub. L. 85-223, 91 Stat. 1626
(50 U.S.C. 1701 et seq.); Pub. L. 95--242, 92
Stat. 120 (22 U.S.C. 3201 et seq.); Pub. L. 86—
72, 93 Stat. 503 (50 U.S.C. App. 2401 6t s6q.),
as amended {extended by Pub. L. 103-10, 107
Stat. 40); E.O. 12002 of July 7, 1977 (42 FR
35623, July 7, 1977); E.O. 12214 of May 2,
1980 (45 FR 29783, May 6, 1980); E.O. 12735
of November 16, 1890 (55 FR 48587,
November 20, 1990); as continued by Notice
of November 11, 1992 (57 FR 539879,

"November 13, 1892); B.O. 12867 of

September 30, 1993 (58 FR 51743, October 4,
1993): B.O. 12868 of September 30, 1993 (58
FR 51749, October 4, 1093).

Dated: October 13, 10083.
Iain 8. Baird, . '

Acting Assistant Secretary for Export
Administration.

{FR Doc. 83-25777 Filed 10-19-83; 8:45 am]
BILLING CODE 3510-OT-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[F-46-83]
RIN 1545-ART3

Hedging Transactions

AGENCY: Internal Revenus Service (IRS),
Treasury. .
ACTION: Notice of proposed rulemaking
by cross-refsrence to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the IRS is issuing tempor:
regulations to clarify the character o
gain or loss from the sale or exchange
of property that is part of a business
hedge. The temporary regulations
address questions that have arisen as a
result of the decision of the United
States Supreme Court in Arkansas Best.
The temporary regulations provide
dance to taxpayers entering into
edging transactions and serve as a
basis for resolving pending cases
involving gains and losses from

hedging. The text of the tempo:
regulations also serves as a p toxt
of these proposed regulations. This

document also contains proposed
special identification requirements for
specific types of hedging transactions.

| DATES: Written comments must be

received by December 20, 1893.
Requests to speak (with outlines of oral
comments) at a public hearing
scheduled for Wednesday, January 19,
1994, at 10 a.m. must be received by
December 23, 1993.

ADDRESSES: Send all submissions to:
Internal Revenuse Servics, P. O. Box
7604, Ben Franklin Station, Washington,

DC 20044 (Attn: CC:DOM:CORP:T:R

(FI—46-93), room 5228). In the
alternative, comments and requests may
be hand delivered to:
CC:DOM:CORP:T'R (FI-46-93), Internal
Revenue Service, room 5228, 1111
Constitution Avenue, NW., Washington,
DC 20224. The public hearing will be
held in the IRS Auditorium, Seventh
Floor, 7400 Corridor, 1111 Constitution
Avenue, NW, Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT: Jo

Lynn Ricks of the Office of the Assistant
Cﬁ:f Counsel (Financial Institutions
and Products), Internal Revenue
Service, 1111 Constitution Avenus,
NW., Washington DC 20224 (Attn:
CC:DOM:FI&P). Telephone 202~622-
3920 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

Thée collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the -
Paperwork Reduction Act (44 U.S.C.
3504(h)). Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer PC:FP, Washington,
DC 20224,

Ths collection of information in this
re§ulation is in §1.1221-2(c). This
information is required by the Internal
Revenue Service to aid it in
administering the law and to prevent
manipulation, such as
recharacterization of transactions in
view of later developments. This
information will be used to verify that
a taxpayer is properly reporting its
business hedging transactions. The
likely recordkeepers are businesses or
other for-profit institutions.

These estimates are an approximation
of the average time expected tobe
necessary for a collsction of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
recordkeepers may require greater or
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less time, depending on their particular
circumstances. .

Estimated total annual recordkeeping
burden: 50,000 hours.

The estimated annua! burden per
recordkeeper varies from .10 to 10.00
hours depending on individual
circumstances, with an estimated
average of .50 hour.

Estimated number of recordkeepers:
100,000.

Explanation of Provisions

This notice of proposed rulemaking
cross references the text of temporary
regulations, published in the Rules and
Regulations portion of this issue of the
Federal Register, which add new
§§1.1221-2T, 1.1233-2T, and 1.1234~
4T to the Income Tax Regulations (26
CFR part 1). For the text, see the
tempo! regulations published in the
Rules and Regulations portion of this
issue of the Federal Register. The
preamble to the temporary regulations
explains the regulations.

is notice of proposed rulemaking
also contains rules under §§ 1.1221-2(c)
and 1.1256-1 that are not in the
temporary regulations. Proposed
§1.1221-2(c){2) contains special
identification requirements for specific
types of hedging transactions. Special
rules are proposed for inventory hedges,
hedges ofp debt instruments that cover
less than the instruments’ terms,
anticipatory debt hedges, and hedges of
aggregate risks. The Service believes
that each of the special rules is needed
to enable its examiners to verify that
identified transactions are being
properly treated for tax purposes. The
Service invites comments about the
scope of the proposed special rules and
about other types of hedges (including
hedges entered into with related parties)
that may require similar provisions.

Proposed §§ 1.1221-2(c){4) and
1.1256(e)-1 contain provisions to
coordinate the identification of hedges
for purposes of sections 1221 and
1256{e). Proposed § 1.1221-2(c)(4)
provides that an identification for
purposes of section 1256(e)(2)(C) is also
an identification for purposes of
§1.1221-2(c). Proposed § 1.1256{e)}-1
grovides that the identification of a

edging transaction for purposes of
section 1256(e)(2)(C) must satisfy the
requirements of § 1.1221-2(c), and that
any identification for purposes of
§1.1221-2(c) is also an identification for
purposes of section 1256(e){2)(C).

Special Analyses
It has been determined that these
regulations are not major rules as

defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis

is not required. Jt has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C. -
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6} do not apply to
these regulations, and, therefore, a
Regulatory Flexibility Analysis is not

* required. Pursuant to séction 7805(f) of

the Internal Revenue Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments that are submitted
timely (preferably a signed original and'
eight copies) to the Internal Revenue
Service. All comments will be available
for public inspection and copying.

A public hearing will be held on
Wednesday, January 19, 1994, at 10 a.m,
in the IRS Auditorium, 7400 corridor,
Internal Revenue Building, 1111
Constitution Ave., NW., Washington,
DC. The rules of § 601.601(a)(3) of the
**Statement of Procedural rules” (26 CFR
part 601) shall apply to the public
hearing.

Persons who have submitted written
comments by December 20, 1993, and
who also desire to present oral
comments at the hearing on the
proposed regulations, should submit,
not later than December 23, 1993, a
request to speak and an outline of the
oral comments to be presented at the
hearing stating the amount of time they
wish to devote to each subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation, exclusive of the time
consumed by the questions from the
panel for the government and answers
thereto.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building before 9:45
a.m,

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.

" Copies of the agenda will be available

free of charge at the hearing.
Drafting Information

The principal author of these
regulations is Jo Lynn Ricks, Office of
the Assistant Chief Counsel (Financial
Institutions and Products), Internal
Revenue Service. However, other
personnel from the IRS and Treasury

Department participated in their
development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations N

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for part
1 is amended by adding the following
citation in numerical order to read as follows:

Authority: 26 US.C. 7805 * * *

Section 1. 1221-2 also issued under 26
U.S.C.6001 * * *

Par. 2, Section 1.1221-2 is added. The text
of this section, as proposed, is the same as
the text of the temporary regulation §1.1221—~
2T published elsewhere in this issue of the
Federal Register, except for phs (c)(2),
(c)(4), and(c)(5){ii), which are added to read
as follows:

§1.1221-2 Hedging transactions.

* oo* » L] *
(C).'.

(2) Additional identification
requirements for certain hedging
transactions. In addition to satisfying
the requirements of paragraph (c)(1) of

_ this section, the identification of certain

hedging transactions must include the
information specified in this paragraph
(c)(2).

(i) Inventory hedges. If the hedging .
transaction relates to inventory held or
to be held by the taxpayer, the
identification must specify the type or
class of inventory to which the .
transaction relates.

(ii) Debt hedges for a limited period.
If the hedging transaction relates to a
debt instrument held or issued {or to be
held or issued) by the taxpayer and
hedges the instrument form less than its
expected term, the identification must
specify the period to which the
transaction relates.

(iii) Anticipatory debt hedges. If the
hedging transaction relates to a debt
instrument to be held or issued by the
taxpayer, the identification must specify
the instrument’s expected amount, date
of acquisition or issuance, and term, and
the manner in which interest is
expected to be computed and paid.

gv) Anticipatory asset hedge. If the
hedging transaction relates to assets to
be acquired by the taxpayer, the
identification must specify the expected
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date of acquisition and quantity to be .60 days after the publication of final SUPPLEMENTARY INFORMATION:
acquired. : regulations. Paperwork Reduction Act -
(v) Hedges of aggregate risks. If the Marg . ™ The collection of information

edging transaction relates to an
aggregate risk, the identification must
show what interest rate, currency, and/
or price risks are being aggregated and
the method of determining the aggregate

risk to be hedged.
* - *® ® ®
(4) Consistency with section

1256(e)(2)(C). Any identification for
purposes of section 1256(¢)(2)(C) is also
an identification for purposes of this
section. ’

(5) ® & %

(ii) Special rule for paragraphs (c)(2)
and (c)(4). Paragraphs (c)(2) and (c)(4) of
this section apply to transactions
entered into on or after 60 days after the
publication of final regulations.’

*

* * - L]

Par. 3. Section 1.1233-2 is added to read
as follows:

§1.1233-2 Hedging transactions.

[The text of this section, as proposed,
is the same as the text of the temporary
regulations published elsewhere in this
issue of the Federal Register].

Par. 4. Section 1.1234—4 is added to read
as follows:

§1.1234-4 Hedging transactions.

{The text of this section, as proposed,
is the same as the text of the temporary
regulations published elsewhere in this
issue of the Federal Register].

Par. 8. Section 1.1256(e)-1 is added to read
as follows:

§1.1256(e)-1 Identification of hedging
transactions. .

(a) Identification and record-keeping
requirements. Under section
1256(e)(2)(C), a taxpayer who enters into
a hedging transaction must identify the
transaction as a hedging transaction
before the close of the day on which the
taxpayer enters-into the transaction.

(b) Requirements for identification.
The identification of a hedging
transaction for purposes of section
1256(e)(2)(C) must satisfy the
requirements of § 1.1221-2(c). Solely for
purposes of section 1256(f)(1), however,
an identification that does not satisfy all
of the requirements of § 1.1221-2(c) is
nevertheless treated as an identification
under section 1256(e)(2)(C).

(c) Consistency with § 1.1221-2. Any
identification for purposes of §1.1221-
2(c) is also an identification for
purposes of this section.

(d) Effective date. This section applies
to transactions entered into on or after

Commissioner of Internal Revenue.

(FR Doc. 83-25780 Filed 10-18-93; 10:00
am]

BILLING CODE 4830-01-U

26 CFR Parts 1 and 602
[F1-54-83]
RIN 1545-AR96

Clear Reflection of Income in the Case
of Hedging Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed ations relating to
accounting for business hedging
transactions. In the Rules and
Regulations portion of this issue of the
Federal Register, the Internal Revenue
Service is issuing temporary regulations

" to clarify the character of gain or loss

recognized from the sale or exchange of
property that is part of a business hedge.
The text of the temporary regulations
serves as a partial text of proposed
regulations, published elsewhere in this
issue of the Federal Register, on the
same subject. The proposed regulations
in this document will provide guidance

to taxpayers regarding when gain or loss
from common business hedging

transactions is taken into account for tax

purposes.

DATES: Written comments must be
received by December 20, 1993.
Requests to speak (with outlines of oral
comments) at a public hearing
scheduled for January 19, 1994, must be
received by December 23, 1993.

ADDRESSES: Send all submissions to:
Internal Revenue Service, P.O. Box

. 7604, Ben Franklin Station, Washington,

DC 20044 (Attn: CC:DOM:CORP:T:R
(FI-54-93), room 5228). The public
hearing will be held in the IRS =~
Auditorium, Seventh Floor, 7400
Corridor, 1111 Constitution Avenue,
NW., Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT: Jo

L Ricks of the Office of the Assistant
Cgl:f Counsel (Financial Institutions
and Products), Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington. DC 20224 (Attn:
CC:DOM:FI&P). Telephone (202) 622—
3920 (not a toll-free number).

.contained in this notice of proposed

rulemaking has been submitted to the
Office of Managément and Budget for
review in accordance with the
Paperwork Reduction Act (44 U.S.C.
3504(h)). Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of Treasury,
Office of Information and Regulatory

~ Affairs, Washington, DC 20503, with

copies to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
PC:FP, Washington, DC 20224.

The collection of information in this
regulation is in § 1.448—4(d). This
information is required by the Internal
Revenue Service to verify compliance
with section 446 of the Internal Revenuse
Code. This information will be used to
determine whether the amount of tax
has been computed correctly. The likely
recordkeepers are businesses and other
organizations.

ese estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
recordkeepers may require more or less
time, depending on their particular -
circumstances.

Estimated total annual recordkeeping
burden: 20,000 hours.

The estimated annual burden per
recordkeeper varies from .10 to 10 hours
depending on individual circumstances,
with an estimated average of .20 hour.

" Estimated number of recordkeepers:
100,000,

Background

Under proposed § 1.1221-2, *
published elsewhere in this issue of the
Federal Register, property that is part of
a hedging transaction, as defined, is not
a capital asset. Thus, property that
otherwise would be a capital asset is not
a capital asset if it is part of a hedging
transaction with respect to ordinary
property, borrowings, or obligations.
Similarly, gain or loss on a short sale or
option that is part of a hedging
transaction is ordinary rather than
capital. Implicit in these rules is the
notion that a hedging transaction bears
such a direct relationship to the asset or
liability being hedged that the character
of gain or loss from the hedging

. transaction is determined by reference

to that asset or liability,

Just es the nature ofy the hedged item
affects the character of gain or loss from
the hedging transaction, the timing of
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the income, deduction, gain, or loss
from the hedged item should affect the
timing of the income, deduction, gain,
or loss from the hedging transaction.-
Taking gain or loss on the hedging
transaction into account when it is
realized often does not reflect the
economics of the hedging transaction.
For example, if property is part of an
anticipatory liability hedge, taking gain
or loss into account at the time the
property is sold does not reflect the fact
that the hedge was designed to fix the
taxpayer's cost of borrowing over the
life ofy the liebility. The economics of a
hedging transaction are reflected only
when the timing of income, deduction,

~-gain, or loss from the hedge corresponds
to the timing of income, deduction,
gain, or loss from the asset or liability
being hedged.

When property is part of a hedging
transaction, taking income, deduction,
gain, or loss on the property into
account when it is realized often
provides significant opportunities for
abuse. Taxpayers may selectively
dispose of property or terminate a
position that is part of a hedging
transaction in order to recognize gain or
loss in a period other than that in which
they recognize income, deduction, gain,
or loss from the hedged item. Although
the flexibility to control the timing of
gain or loss generally is accepted in the
tax law, that flexibility is inappropriate
when the transaction that gives rise to
the gain or loss is so closely related to
the asset or liability being hedged.

The potential abuse inherent in taking
income, deduction, gain, or loss from
hedging transactions into account when
realized has increased dramatically with
the exponential growth of hedging
products and markets over the last
decade. Historically, most hedging
products were of relatively short
dufation. This limited the timing
mismatches that could be achieved.
With the development of sophisticated
markets in derivative financial products
(e.g., swaps and other notional principal
contracts}, however, hedges of long
duration are readily available and
highly liquid. This has created the
potential for substantial timing
mismatches.

Accordingly, the proposed regulations
invoke the Commissioner’s authority
under sections 446(b), 451, and 461 to
require that a taxpayer’s method of
accounting for hedging transactions
clearly reflect income. In general, the
proposed regulations require a taxpayer
that enters into a hedging transaction as
defined in § 1.1221-2(b) to reasonably
match the timing of income, deduction,
gain, or loss from the hedging
transaction with the timing of income,

deduction, gain, or loss from the item
being hedged.

Explanation of Provisions

Paragraph (a) of § 1.446—4 provides
that a hedging transaction, as defined in
§1.1221-2(b)}, must be accounted for
under the rules of § 1.446—4 whether or
not the rules of § 1.1221-2(a} govern the
character of gain or loss on the
transaction. Thus, for example, the rules
of this section do not apply to hedges
of capital assets, but do apply to foreign
currency hedges for which section 988
and the regulations thereunder provide
character but not timing rules.

Taxpayers are not required to use the
rules of this section for a trade or
business in which the cash receipts and
disbursements method of accounting is
used or in which § 1.471-6 is used for
inventory valuations if, for all prior
taxable years ending on or after the
publication of final regulations, the
taxpayer met the. $5,000,000 gross
receipts test of section 448(c) (or would
have met the test if it were a corporation
or partnership). The Service does not
believe that it is necessary for small
taxpayers that are not familiar with
accrual accounting concepts to use the
rules prescribed in this section. The
Service invites comments with respect
to the proper scope of the exclusion.

The types of transactions excluded
from the application of this section .
include transactions to which section
475 applies and any section 988 hedging
transaction if the transaction is
integrated under § 1.988-5 or if other
regulations issued under section 988(d)
{or an advance ruling described in
§1.988-5(e)) govern the timing of the
recognition of gain or loss from the
transaction. The Service invites
comments with respect to whether these
exceptions are appropriate and whether
other exceptions should be added.

Under paragraph (b) of § 1.4464, the
method of accounting used for a
hedging transaction must clearly reflect
the taxpayer’s income. To do so, the
method must reasonably match the
income, deduction, gain, or loss from
the hedge with the income, deduction,
gain, or loss from the item being hedged.

Paragraph (c) of § 1.446—4 recognizes
that more than one method of
accounting for a particular type of
hedging transaction may satisfy the
clear reflection requirement of

- paragraph (b). Thus, a taxpayer may

choose any method that clearly reflects
income and may use different methods
for different types of hedging
transactions and for transactions that
hedge different types of items. A
method, however, must be used

consistently and may be changed only
with the consent of the Commissioner.
The effect of paragraph (c) is to give
the taxpayer substantial latitude in the
selection of a method of accounting. The
Service believes that it would be ‘
inappropriate to require a particular
method if the method being used by.the
taxpayer satisfies the clear reflection
requirement of paragraph (b). It is
anticipated that the hedge accounting
methods employed by most taxpayers
for financial accounting purposes will
satisfy the clear reflection standard of
paragraph (b) because financial
accounting attempts to match related
items of income and expense. At
present, however, financial accounting

- standards for hedges are in a state of

development. Thus, the proposed
regulations do not make the taxpayer's
treatment of its hedges for financial
accounting purposes determinative for
tax purposes.

Paragraph (d) of § 1.446—4 requires
that the books and records maintained
by the taxpayer disclose the method or
methods used to account for different
t?es of hedging transactions. In
addition, paragraph (d) supplements the
identification requirements for hedging
transactions under § 1.1221-2(c) and
requires that the books and records
maintained by a taxpayer contain
whatever more specific identification is
necessary to verify the application of the
method of accounting used by the
taxpayer for a transaction. This rule
recognizes that certain methods of
accounting will necessitate more
detailed identification than others. The
purpose of the rules in paragraph (d) is
to ensure that the taxpayer has such
records as are necessary to allow a
Service examiner to determine whether
the method of accounting used by the
taxpayer for a transaction clearly reflects
income.

Paragraph (e) of § 1.446—4 provides
guidance for determining whether the
clear reflection requirement has been
satisfied. The rules of this paragraph are
minimum requirements and general
guidelines and are not determinative of
whaether the taxpayer’s method clearly
reflects income. Providing this type of
general guidance gives taxpayers -
maximum flexibility in accounting for
hedging transactions but does not
provide certainty with respect to
whether particular methods of
accounting are acceptable. The Service
invites comments with respect to
whether additional guidance is needed.

One issue not addressed in paragraph
(e} is how to account for an anticipatory
hedge where the asset that the taxpayer
anticipated purchasing is not purchased
or the liability that the taxpayer
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anticipated incurring is not incurred.
The Service invites comments with
respect to whether the gein or loss
realized on the hedge should be taken
into account over the term that the asset
would have been held or the term that
the liability would have been
outstanding, or whether some other
treatment is appropriate.

Another issue not addressed in
paragraph (e) is how to account for
“global” hedges and other hedges of
aggregate risk. Comments are invited
with respect to what guidance should be
provided regarding how a taxpayer can
clearly reflect income from these
transactions. The Service also welcomes
comments about whether special rules
are neaded for hedges entered into with
a related party. :

Paragraph &') of § 1.446—4 provides
that the rules of this section do not
change the type or character of income
realized on a hedge. Neither these
proposed regulations nor proposed
§1.1221-2 provides for integration of
the hedging transaction with the asset or
liability being hedged. Rather, they
respect the separate existence of the
heci)ging transaction while tying the
character and the timing of gain or 1dss
from the transaction to the character and
timing of gain or loss from the item
being hedged. The Service invites
comments on whether present law
provides the authority to either require
or permit integration and, if so, on
whether integration should be either
required or permitted.

o regulations are proposed to be
effective for hedging transactions
entered into 60 days after the final
regulations are issued. The proposed
regulations do not address tie way in
which taxpayers will be permitted to
change their methods of accounting for
hedging transactions to conform to the
requirements of the regulations. It is
anticipated that this guidance will bé
provided when final regulations are
issued, either in the regulations or in a
revenue procedurs that is published
simultaneously with the regulations.
Comments are invited with respect to
how the change in accounting method
should be effected.

Amendments to two other regulations
sections are also proposed to conform
those sections with § 1.446—4. First, a
cross reference is added to § 1.446-3(h)
to clarify that a termination payment
with respect to a notional principal
contract that is part of a hedging
transaction is subject to the rules of
§ 1.446—4. Second, the language of
§ 1.461-1(a)(2)(iii)(B) is revised to
clarify that a loss under section 165
generally is subject to the rules of
sections 446 and 461.

Special Analyses

It has been determined that these
regulations are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of

the Internal Revenue Codse, this notice

of proposed rulemaking will be
sugmitted to the Chief Counse] for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed rules are
adopted as ﬁmj regulations,
consideration will be given to any
written comments that are submitted

timely (preferably an original and eight

copies) to the Internal Revenue Service.
All comments will be available for
public inspection and copying.

A public hearing will be held on
Wednesday, January 19, 1994 at 10:00
a.m. in the IRS Auditorium, 7400
Corridor, Internal Revenue Building,
1111 Constitution Avenue, NW,,
Washington, DC. The rules of
§601.601(a)(3) of the Statement of
Procedural Rules (26 CFR part 601) shall
apply to the hearing.

ersons who have submitted written
comments by December 20, 1993, and
who also desire to present oral
comments at the hearing on the
proposed regulations, should submit,
not later than December 23, 1993, a
request to speak and an outline of the
oral comments to be presented at the
hearing stating the amount of time they

- wish to devote to each subject.

Each speaker (or group of speakers

~ representing a single entity) will be

limited to 10 minutes for an oral
presentation, exclusive of the time
consumed by the questions from the
panel for the government and answers
thereto.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building before 9:45
a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Jo-Lynn Ricks, Office of

the Assistant Chief Counsel (Financial
Institutions and Products). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 602

Reporting and recordkeeping
requirements.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are proposed to be amended as follows:

PART 1--INCOME TAXES

Paragraph 1. The authority citation for part
1 coptinues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2, Séction 1.446-3 is amended as

follows:

1. The first sentence of paragraph
(h)(2) is revised. :

2. The second sentence of the
introductory language of paragraph
(h)(5) is revised.

3. The revisions read as follows:

§1.446-3 Notional principal contracts.
*® * * * *

(h) * ® W

(2) Taxable year of inclusion and
deduction by original parties. Except as
otherwise provided (e.g., in section 453,
section 1092, or § 1.446-4), a party to a
notional principal contract recognizes a
termination payment in the year the
contract is extinguished, assigned, or
exchanged. * * *
® » * * *

(5)* * * The contracts in the
examples are not hedging transactions
as defined in § 1.1221-2(b), and all of
the examples assume that no loss
deferral rules apply.

L] * »

Par. 3. Section 1.446—4 is added to read as
follows:

§1.446-4 Hedging Transactions.

(a) In general. Except as provided in
this paragraph {a), a hedging transaction
as defined in § 1.1221-2(b) (whether or
not the character of gain or loss from the

‘transaction is determined under

§ 1.1221-2(a)(1) or (2)) must be
accounted for under the rules of this
section. To the extent that provisions of
any other regulations governing the
timing of income, deductions, gain or
loss are inconsistent with the rules of
this section, the rules of this section
control.
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(1) Trades or businesses excepted. A
taxpayer is not required to account for
hedging transactions under the rules of
this section for any trade or buginess in
which the cash receipts and
disbursements method of accounting is
used or in which §1.471-8 is used for
inventory valuations if, for all prior

taxable years ending on or after the date '

of publication of final regulations under
this section, the taxpayer met the
$5,000,000 gross receipts test of section
448(c) (or would have met that test if the
taxpayer were a corporation or
partnership). A taxpayer not required to
use the rules of this section may
nonetheless use a method of accounting
that is consistent with thése rules.

(2) Coordination with other sections.
This section does not apply to—

(i) Any transaction to which section
475(a) applies;

{ii) Any section 988 hedging -

" transaction if the transaction is

integrated under § 1.988-5 or if other
regulations issued under section 988(d)
(or an advance ruling described in
§1.988-5(e)) govern when gain or loss
from the transaction is taken into
account,

(iii) The determination of the issuer’s
yield on an issue of tax-exempt bonds
for dpurposes of the arbitrage restrictions
under § 1.148-4(h).

(b) Clear reflection of income. The
method of accounting used for a
hedging transaction must clearly reflect
the taxpayer’s income. To clearly reflect
income, the method used must
reasonably match the timing of income,
deduction, gain, or loss from the
hedging transaction with the timing of
income, deduction, gain, or loss from
the item or items being hedged. Taking
gains and losses into account in the
period in which they are realized may
clearly reflect income in the case of
certein hedging transactions. For
example, where the hedge and the item
being hedged are disposed of in the
same taxable year, taking realized gain
or loss into account on both items in
that taxable year generally will clearly
reflect income. In the case of many
hedges, however, taking gains and
losses into account as they are realized
does not result in the matching required
by this section,

(c) Choice of method and consistency.
For any given type of hedging
transaction, there may be more than one
method of accounting that satisfies the
clear reflection requirement of
paragraph (b) of this section. A taxpayer
is generally permitted to choose a
method of accounting for a particular
type of hedging transaction that clearly
reflects the taxpayer’s income from that
type of transaction. See paragraph (e} of

this section for requirements and
limitations on the taxpayer’s choice of
method. Different methods of
accounting may be used for different
types of hedging transactions and for
transactions that hedge different types
of items. Once a taxpayer adopts a
method of accounting, however, that
method must be applied consistently
and can only be changed with the
consent of the Commissioner, as
provided by section 446(e) and the
regulations and procedures thereunder.

(d) Recordkeeping requirements—(1)
In general. The bocks and records
maintained by the taxpayer must
contain a description of the accounting
method used for each type of hedging
transaction. The description of the
method or methods used must be
sufficisnt to show how the clear )
reflection requirement of paragraph (b)
of this section is satisfied.

(2) Additional identification. In
addition to the identification required
by §1.1221-2(c), the books and records
maintained by the taxpayer must
contain whatever more specific
identification with respect to a
transaction that is necessary to verify
the application the method of
accounting used by the taxpayer for the
transaction. This additional
identification may relate to the hedging
transaction or to the item, items, or
aggregate risk being hedged. The
identification must be made on or before
the close of the day on which the
taxpayer enters into the transaction and
must be made on, and retained as cE:n‘t
of, the taxpayer’s books and records.

(3) Transactions not subject to
§1.1221-2, In the case of a section 988
transaction as defined in section
988(c)(1) or a qualified fund as defined
in section 988(c)(1)(E)(iii), the taxpayer
also must satisfy the identification and
recordkeeping requirements of §1.1221~
2(c).

(e) Requirements and limitations with
respect to hedges of certain assets and
liabilities. In the case of certain hedging
transactions, this paragraph (e) provides
guidance in determining whether a
taxpayer’s method of accounting
satisfies the clear reflection requirement
of paragraph (b} of this section. Even if
these rules are satisfied, however, the
taxpayer’'s method, as actually applied
to the taxpayer’s hedging transactions,
must result in the matching of income,

" deductions, gains, and losses that is

essential to the clear reflection of

-income.

(1) Hedges of items marked to market.
In the case of & transaction that hedges
an item that is marked to market under
the taxpayer’s method of accounting,

marking the hedge to market clearly
reflects income. :

(2) Hedges of inventory—{i) In
general. A transaction that hedges
inventory may be accounted for by
treating realized gain or loss on the
hedging transaction as if it were an
adjustment to the cost or sales price of
the corresponding inventory. Under this
method, gain or loss from a hedge of
anticipated purchases of inventory is -
taken into account in the same period in
which it would have been taken into
account if it had been an adjustment to
the cost of the inventory, and gain or
loss from a hedge of anticipated sales of
inventory is taken into account in the
same period in which it would have
been taken into account if it had been
an adjustment to the sales price of the
inventory.

(ii) Alternative methods for certain
inventory hedges. In lisu of the method
described in paragraph (e)(2)(i) of this
section, other simpler, less precise
methods may be used in appropriate
cases where the clear reflection
requirement of paragraph {b) of this
section is satisfied. For example: -

(A) Taking into account hedging gains
and losses when they are realized
clearly reflects income for a taxpayer
that identifies its hedging transactions
with particular units or groups of units
included in inventory at cost and closes
its hedges when the corresponding
inventory is sold.

(B) Taking into account gains and
losses on both hedges of inventory
purchases and hedges of inventory sales
as if the gains and losses were
adjustments to inventory cost clearly
reflects income for many taxpayers, but
would not clearly reflect income for a
taxpayer that uses the last-in, first-out
method of accounting for the inventory. -

(C) Marking hedges to market may
clearly reflect income even though the
inventory that is being hedged is not
marked to market if the inventory is not
accounted for under either the last-in,
first-out method or the lower of cost or
market method, and if items are held in
inventory for short periods of time.

(3) Hedges of debt instruments. Gain
or loss from a transaction that hedges a
debt instrument issued or to be issued
by a taxpayer, or a debt instrument held
or to be held by a taxpayer, must be
accounted for by reference to the terms
of the debt instrument and the period or
Eeriods to which the hedge relates, A

edge of an instrument that provides for
interest to be paid at a fixed rate or a
qualified floating rate, for example,
generally is accounted for using
constant yield principles. Thus,
assuming that the instrument remains
outstanding, hedging gain or loss is
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taken into account in the same periods
in which it would be taken into account
if it adjusted the yield of the instrument
over the term to which the hedge
relates. For example, gain or loss -
realized on a transaction that hedged an
anticipated borrowing for its entire term
is accounted for, solely for purposes of
this section, as if it decreased or
increased the issue price of the debt
instrument. A hedge of a contingent
debt instrument is accounted for in a
manner that matches the gain or loss on
the hedge with the accrual of the
amounts to which the hedge relates.

(4) National principal contracts. The
rules of § 1.446-3 govern the timing of
income and deductions with respect to
a notional principal contract unless,
because the notional principal contract
is used as a hedge, the application of
those rules would not result in the
matching that is needed to satisfy the
clear reflection requirement of
paragraph (b) of this section. For
example, if a notional principal contract
hedges a debt instrument, the method of
accounting for periodic payments
- described in § 1.446-3{e) and the
methods of accounting for nonperiodic
payments described in § 1.446-3(f)(2)
(iii) and (v) generally will clearly reflect
the taxpayer’s income. The methods
described in § 1.446-3(f)(2) (ii) and (iv),
however, generally will not clearly
reflect the taxpayer's income in that
situation. ,

(5) Disposition of hedged asset or
liability. If a taxpayer hedges an item
and disposes of, or terminates its
interest in, the item but does not.
dispose of or terminate the hedge within
a reasonable period, the taxpayer must
appropriately match the built-in gain or
loss on the hedging transaction to the
gain or loss on the disposed item. For
example, the taxpayer may mark the
hedge to market at the end of the period
and take m or loss into account
under its of accounting for that
type of hedging transaction. Under this
approach, the amount of any gain or loss
subsequently realized with respect to
the former hedging transaction would be
adjusted for gain or loss taken into
account when the hedge was marked to
market

(D) Type or character of income. The
rules of this section govern the timing
of income on hedging transactions but
do not affect the type or character of
gain, loss, income, or expense produced
by the transaction. Thus, for example,
the rules of paragraph (e}(2) of this
section do not affect the computation of
cost of goods sold or sales proceeds for
a yer that hedges inventory

u‘icxgzses or sales. Similarly, the rules
of paragraph (e){(3) of this section do not

increase or decrease the interest income
or expense of a taxpayer that hedges a
debt instrument or a liability.

() Effective date. This section applies
to hedging transactions entered into on
or after the date 60 days after
publication of final regulations.

Par. 4. In § 1.461-1, paragraph (a)(2)(iii){B)
is revised to read as follows:

§ 1.461-1 General rules for taxable year of
deduction.
"~ L ] * ~ -

a) ® KR

(z) *h W

iif) ***

(B) If the liability of a taxpayer is
subject to section 170 (charitable
contributions), section 192 (black lung
benefit trusts), section 194A (employer
liability trusts), section 468 (mining and
solid waste disposal reclamation and
closing costs), or section 468A {certain
nuclear decommissioning costs), the
liability is taken into account as
determined under that section and not
under section 461 or the regulations
thereunder. For special rules relating to
certain loss deductions, see sections
165(e), 165(i), and 165(1), relating to
theft losses, disaster losses, and losses
from certain deposits in qualified
financial institutions.

* w *® A *
Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FRlDoc. 93-25781 Filed 10-18-93; 10:00
am .

BRLING CODE 4830-01-V

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[UT6-1-5684; MT15-1-5691; A~1-FRL~
47694}

Approvat and Promulgation of Alr
Quality Impiementation Plans; State of
Montana and the State of Utah;
Oxygenated Gasoline Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
State Implementation Plan (SIP)
revisions submitted by the States of
Montana and Utah. The Montana and
Utah revisions implement oxygenated
gasoline programs in Missoula,
Montana, and in the Provo-Orem and
Salt Lake City-Ogden, Utah,”
Metropolitan Statistical Areas. These
SIP revisions were submitted to satis:
the requirement of section 211(m) of ths

Clean Air Act as amended by the Clean °

Air Act Amendments of 1990 (the Act)
which requires all carbon monoxide
nonattainment areas with a design value
of 9.5 parts per million (ppm) or greater
based generally on 1988 and 1989 air
quality monitoring data to implement an
oxygenated gasoline program. This
action is being taken under section 110

- of the Clean Air Act.

DATES: Comments must be received on
or before November 19, 1993.
ADDRESSES: Comments may be mailed
to: Doug Skie, Chief, Air Programs
Branch, Air, Radiation and Toxics
Division-(BART-AP), United States
Environmental Protection Agency,
Region 8, 999 18th Street, Suite 500,
Denver, Colorado 80202-2466.

Copies of the documents relevant to

-this action are available for public

inspection during normal business
hours at United States Environmental
Protection Agency, Region 8, 999 18th
Street, Suite 500, Denver, Colorado
80202-2466.

FOR FURTHER INFORMATION CONTACT:
Scott P. Lee, Air Programs Branch, State
Implementation Plan Section (8ART-
AP), US Environmental Protection
Agency, Region 8, Denver, Colorado
80202, (303) 2931887, -
SUPPLEMENTARY INFORMATION:

L Introduction

Motor vehicles are significant
contributors of carbon monoxide
emissions. An important measure
toward Treducing these emissions is the
use of cleaner-burning oxygenated
gasoline. Extra oxygen enhances fuel
combustion and helps to offset fuel-rich
operating conditions, particularly
during vehicle starting, which are more
prevalent in the winter.

Section 211(m) of the Act requires
that various states submit revisions to
their SIPs, and implement oxygenated

. gasoline programs by no later than

November 1, 1992. This requirement
applies to all states with carbon
monoxide nonattainment areas with
design values of 9.5 parts per million or
more based generally on 1988 and 1989
data. Each state’s oxygenated gasoline
program must require gasoline for the
specified control area(s) to contain not
less than 2.7 percent oxygen by weight
during that portion of the year in which
the areas are prone to high ambient
concentrations of carbon monoxide.
Under section 211(m)(2), the oxygenated

_gasoline requirements are to generally

cover all gasoline sold or dispensed in
the larger of the Consolidated
Metropolitan Statistical Area (CMSA) or

- the Metro&olimn Statistical Area (MSA)

in which the nonattainment area is
located. Under section 211(m)(2), the
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length of the control period, to be
established by the EPA Administrator,
shall not be less than four months
unless a state can demonstrate that,
because of meteorological conditions, a
reduced control period will assure that
there will be no carbon monoxide
exceedances outside of such reduced
period. EPA announced guidance on the
establishment of control periods by area
in the Federal Register on October 20,
1992.1

In addition to the guidance on
establishment of control period by area,
EPA has issued additional guidance
related to the oxygenated gasoline
program. On October 20, 1992, EPA
announced the availability of
oxygenated gasoline credit program
guidelines in the Federal Register. 2
Under a credit program, marketable
oxygen credits may be generated from
the sale of gasoline with a higher oxygen
content than is required (i.e., an oxygen
content greater than 2.7 percent by
weight). These oxygen credits may be
used to offset the sale of gasoline with
a lower oxygen content than is required.
Where a credit program has been
adopted, EPA’s guidelines provide that
no gallon of gasoline should contain less
than 2.0% oxygen by weight.

EPA issued labeling regulations under
section 211(m)(4) of the Act. These
labeling regulations were published in
the Federal Register on October 20,
1992.3

II. Background for this SIP Action
A. Montana Program

Missoula County in the State of
Montana is designated nonattainment
for carbon monoxide and classified as
moderate with a design value of 9.6
parts per million based on 1988 and
1989 data. 4 Under section 211(m) of the
Act, Montana was required to submit a
revised SIP, meeting the criterla
specified in section 110 and part D of
title I of the Act, which in¢ludes an
oxygenated gasoline program for

-Missoula County by November 15,

! See “Guidelines for Oxygenated Gasoline Credit
Programs and Guidelines on Establishment of
Control Periods under section 211{m) of the Clean
Air Act as Amended--Notice of Availability,” 57 FR
47649 (October 20, 1992).

2 See footnote 1, above. EPA was issued
guidelines for credit programs under section
211{m)(5) of the Act.

3 See “Notice of Final Oxygenated Fuels Labeling
Regulations under section 211(m) of the Clean Air
Act as Amended—Notice of Final Rul . 87
FR 47769. The labeling regulations may be found
at 40 CFR part 80, § 80.35.

4 See “Designation of Areas for Air Quality
Planx):ing Purpases,” 56 FR 56694 (November 6,
1991).

1992.5 On November 16, 1992, Stan
Stephens, Governor of Montana,
submitted to EPA a revised SIP
including the oxygenated gasoline
program that was adopted by the State
on September 25, 1992. EPA
summarizes its analysis of the state
submittal below. A more detailed
analysis of the state submittal is
contained in a Technical Support
Document (TSD) dated July 20, 1993,
which is available from the Region 8
office, listed in the Addresses section.

1. Type of Program and Oxygen Content

- Requirement

. As discussed above, section 211(m)(2)
of the Act requirés that gasoline sold or
dispensed for use in the specified
control areas contain not less than 2.7
percent oxygen by weight. Under
section 211(m)(5), the EPA
Administrator issued guidelines for
credit programs allowing the use of
marketable oxygen credits. Missoula
City-County Air Pollution Control Board
(MCCAPCB), with the approval of the
State, has elected to adopt a regulation
requiring 2.7% oxygen content for each
gallon of gasoline sold in a control area.
The following sections of this notice
address some specific elements of the
State’s submittal. Parties desiring more
specific information should consult the
TSD.

2. Applicability and Program Scope
Section 211(m)(2) requires oxygenated
gasoline to be sold during a control
period based on air quality monitoring
data and established by the EPA
Administrator. Montana has established
control periods consistent with the EPA
guidance. The control period for the
Missoula County program begins on the
first day of November each year and

ends following the last day of February.

Missoula City-County oxygenated
gasoline regulations require oxygenated
gasoline to be sold in Missoula County,
excluding the Salish/Kootenai Indian
Reservation, consistent with the
requirements of section 211(m)(2) of the
Act.

3. Registration, Reporting, and
Documentation Requirements

EPA has also specified that records
should be retained by all parties in the
gasoline distribution system. EPA’s
guidelines impose responsibilities on
various parties in the gasoline industry.
Persons who produce or import gasoline
(refiners and importers) are responsible
for assuring that the gasoline is tested

3 See credit program guidehines at footnote 3,

- wherein the November 15, 1992 SIP revision due

date was specified.

and that the accompanying
documentation accurately reflects
oxygen content. Persons who transport,
store, or sell gasoline (refiners,
importers, blenders, distributors,
resellers, retailers, wholesale purchaser-
consumers) have various
responsibilities associated with assuring
that only oxygenated gasoline is sold or
dispensed for use in control areas.
Terminal owners and operators are
responsible for assuring that the oxygen
content of the gasoline they receive,
handle, or dispense is accurate.
Retailers and wholesale purchaser-
consumers are responsible for assuring
that gasoline intended for sale during
the control period contains at least 2.0
percent oxygen by weight.

All parties in the gasoline distribution
network who are either located or who
do business within and whose product
is eventually sold into the Missoula
County control area for ultimate use are

" required to keep records concerning

certain day-to-day activities from the
first day of September through the last
day of February of each year. Required
documentation must be maintained by
all parties in the gasoline distribution
network for a period of at least two
years. For specific requirements consult
the TSD.

4, Prohibited Activities

Refiners, control area terminals, and
blending facilities may not transfer
gasoline for use in a control area that
contains less than 2.7 percent of oxygen
by weight to parties who are not *
themselves refiners, control area
terminals, arid blending facilities.

5. Enforcement and Penalty Schedules

State oxygenated gasoline regulations-
maust be enforceable by the state

- oversight agency. EPA recommends that

states visit at least 20% of regulated
parties during a given control period.
Inspections should consist of product
sampling and record review. In
addition, each state should devise a
comprehensive penalty schedule.
Penalties should reflect the severity of a
party’s violation, the compliance history
of the party, as well as the potential
environmental harm associated with the
violation.

The Missoula air pollution control
ordinances are legally enforceable by
the Missoula City-County Health
Department (MCCHD). Violation of any
regulation or rule enforced under the
program results in a criminal offense
punishable by a fine not to exceed
$1,000 per day or a civil penalty not to
exceed $10,000 per day. These
regulations are contained in the
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-

Administrative Rules of Montana (ARM)

16.8.101 through 16.8.1602.

The Missoula City-County Air
Pollution Control Program and the
associated local regulations are also
enforceable by the Missoula Department
of Health and Environmental Sciences
(MDHES), if the MCCHD fails to
administer the program. Since the
program has been approved by the
Missoula Board of Health and
Environmental Sciences (MBHES) in
accordance with Section 75-2-301 of
the Montana Clean Air Act and
effectuated by a MBHES order, and
since the MDHES can enforce MBHES
orders, the MDHES has backup
enforcement powers.

6. Test Methods and Laboratory Review

EPA's sampling procedures are
detailed in appendix D of 40 CFR part
80. EPA has recommended, in its credit
program guidelines, that states ado%
these sampling procedures. Missou
City-County and subsequently the State,
have adopted EPA sampling procedures.

Each state regulation must include a
test method. EPA's guidelines
recommend the use of the OFID test,
although parties may elect to use
ASTM-D4815-89 or another method,
approved by EPA. Missoula has elected
to require use of the ASTM-D4815-89
method.

EPA has established an interim testing
tolerance, which states appropriate
ranges for credit and per-gallon
programs. 6 As EPA states in the
memorandum, for a per-gallon program,
such as ado&ted by Missoula, the
purpose of the testing is to determine
whether the gasoline contains less than
2.7 percent oxygen by weight. Montana
is using testing tolerances consistent
with the tolerances in the EPA memo,

7. Labeling

EPA was required to issue Federal
labeling regulations under section
211(m)(4) of the Act. These regulations,
published in the Federal Register on
October 20, 19927, required the
following statement be posted for a per-
gallon program or credit program with
minimum oxygen content requirement:

“The gasoline dispensed from this pump is
oxygenated and will reduce carbon monoxide

llution from motor vehicles.”

e Federal regulation also specifies the
appearance and placement requirements
for the labels.

EPA has strongly recommended that
states adopt their own labeling

_‘_S;_—Mammdum datad October 8, 1992 from

Mary T. Smith, Director, Field Operations and

(S:ougport Division to State/Local Oxygenated Fusls
{acts. :

7 See footnote 3.

regulations, consistent with the Federal

latton. Missoula has adopted
labeling regulations which do not
conform to Federal regulation. In
addition to the required Federal
langusage, Missoula requires that the
type of oxygenate blended be indicated
on the pump label as follows:

“The gasoline nsed from this pump is
oxygenated with (fill in the blank witg
MTRBE, ethanol or other approved ox{Fpnate)
and will reduce carbon monoxide pollution
from motor vehicles.”

In order for Missoula’s labelling
regulation to conform with Federal
}a elling regulations, the additional b

9 specifying oxygenate must
dele:ﬁ from the federally required text.
Additional language may be included
on the label, but the statement required
by Federal labelling regulation must
ap unal

nder the Missoula pro, as
submitted, resellers and wholesale-
consumers are required to affix two
labels on pumpstands, one label
conforming to the language contained in
Federal regulation and a second label
complying with the Missoula City-
County regulation. Parties not
complying with both labeling
requirements are subject to penalties
under State and/or Federal Law. EPA
recommends that the Missoula City-
County Air Pollution Control
be amended reflect Federal labelling
requirements in order to reduce
confugion and cost to regulated parties.

B. Utah Program

The Provo-Orem and Salt Lake City-
Ogden MSAs in the State of Utah are
designated nonattainment for carbon
monoxide and classified as moderate
with design values of 15.8 and 9.9 parts
per million, res; vely. 8 The Provo-
Orem value is based on 1988 and 1989
data and Salt Lake-Ogden is based on
1980 and 1990 data.® Under section
211({m) of the Act, Uteh was required to
submit a revised SIP under section 110
and part D of title I of the Act which
includes tlae abo;rl; mentioned for th
oxygenated gasoline programs for the
Provo-Orem MSA (Utah County) and the
Salt Lake-Ogden MSA (Weber, Davis,
and Salt Lake Counties) by November
15, 1992. 10 On November 8, 1892,
Norman H. Bangerter, Governor of Utah,
submitted to EPA a revised SIP
including the oxygenated gasoline

¢ See “Designation of Areas for Air Quality
Planning Purposes,” 58 FR 56694 (November 6,
1991).

? See of Aroas for Air Quality
Plam)\-lng Purposes,” 56 FR.36694 (November 6,
1991

10 See cradit program guidelines at footnote 3,
wherein the November 15, 1992 SIP revision dus
date was specified. . .

program that was adopted by the State
on September 30, 1992,

The State plan requires initial
implementation of the program
consistent with the requirements Clean
Alr Act for each of the affected control
areas.

The plan revision as submitted by the
Governor, was processed as an
emergency rulemaking to meet the
November 15, 1892 submission
deadline. The action being supported by
this document, however, is not based on
the emergency rulemaking, but on
proposed regulations which are an
amended form of the emergency rule,
which require an attestation engagement
and allow compliance calculations as an
additional method to demonstrate
compliance with minimum oxygen
content requirements. The proposed
r?xlatory changes provide for a more
effective, and enforceable oxygenated
gasoline program. ‘

The Utah Air Quality Board adopted
these changes on July 28, 1993 and the
rule will be effective on August 31,
1993. EPA is proposing this action using
parallel-processing procedures. Both
these procedures and the State's record
of adoption are discussed in detail in
the TSD.

1. Type of Program and Oxygen Content™
Requirement

As discussed above, section 211(m)(2)
of the Act requires that gasoline sold or
dispensed for use in the specified
control areas contain not less than 2.7
percent oxygen by weight. Under
section 211(m)(5), the EPA
Administrator issued guidelines for a
“credit program” which allows the use
of marketable oxygen credits. Utah has
elected to-adopt a regulation allowing
the use of marketable oxygen credits
and establishing a 2.0% minimum
oxygen content. Under EPA’s credit
program guidelines, all gasoline sold or
disc%ensed during the control period by
each control area responsible party
(CAR or Blender CAR) 1! must contain
an average oxygen content of not less
than 2.7% by weight. Utah has adopted
this type of oxygen content provision,
limiting the minimum oxygen content to

1 EPA's October 20, 1992 guidelines define a

*“Control Area Responsible party,” or CAR, as a
who owns ted gasoline which is

sold or dis from & control area terminal. EPA
also has a separate definition for a “Blended CAR"
asa who owns oxygenated gasoline which
is soid or dispensed from a control area oxygenats
blending ty. A Blender CAR i3, in general, a
party downstream from a terminal who blends
oxygenates into gasoline or who otherwise changes
the oxygen content of gasoline intended for uss.in
a control area. Unless otherwise noted, the use of
the term “CAR" in this notice refers to both CARs
and Blender CARs. .
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2.0% oxygen by weight and requiring an
average oxygen content of not less than
2.7% by weight,

2. Applicability and Program Scape

Section 211(m)(2) requires oxygenated

.gasoline to be sold during a control
period based on air q{)mlity monitoring
data and established by the EPA
Administrator. Utah has established
control periods consistent with the EPA
guidance. Each year the control period
for both control areas begins on the first
day of November and ends following the
last day of February. Utah oxygenated
gasoline re%;xelations require oxygenated
gasoline to be sold in the Provo-Orem |
MSA beginning November 1, 1992, and
- in the Salt Lake-Ogden MSA beginning
November 1, 1993, consistent with the
requirements of section 211(m)(2) of the
Act.

All gasoline sold or dispensed for use
within a given control area and during
a given control period must comply
with the average 2.7 percent oxygen
content requirement and must contain
not less than 2.0 percent oxygen by
weight. Marketable oxygen credits may
only be used, sold, or traded within the
boundaries of the control area in which
they were created (i.e., credits generated
in the Provo-Orem control area cannot
be sold or traded in the Salt Lake-Ogden
control area nor vise versa), and can be
used, sold, or traded only during the
applicable control period (i.e., no
banking of credits is allowed from one
control season to the next).

The Utah oxygenated gasoline
regulations require oxygenated gasoline
to be sold in the MSA in which each
nonattainment area is located,
consistent with the requirements of
section 211(m)(2) of the Act. .

3. Registration and Reporting
Requirements .

‘EPA’s credit program guidelines
specify that all parties intending to trade
marketable oggen credits should
register with the state at least 30 days in
advance of each control season. The 30-
day time od is intended to allow the
state flexibility, and is a suggested
provision. Upon acceptance, Control
Area Responsible Party (CAR)
identification numbers should be issued
by the state. EPA guidelines specify that
no party should be allowed to generate,
trade, buy or sell credits without a CAR
identification number.

Utah’s regulation requires all persons
who sell or dispense gasoline directly or
indirectly to persons who sell or
dispense to ultimate consumers in a
control area to petition the Executive
Secretary of the Stdte Air Quelity Board
for registration no less than one month -

prior to the sale or transfer of gasoline
into the control areas. Parties required
to register include CARs, Blender CARs,

" carriers, resellers, and distributors as

defined in the Utah regulation.

Registering parties must petition for
registration using forms prescribed by
the Executive Secretary. These forms
contain specific business information
pertaining to a registrant’s gasoline
operations. The State requires that
registered parties update registration
information within 30 working days of
any change of information required by
the Executive Secretary.

No person shall parl;{cipate in the
Utah oxygenated gasoline program as a'
CAR, Blender CAR, carrier, reseller, or
distributor until the Executive Secretary
has confirmed registration of such
participant.

EPA has also specified that records
should be retained by all parties in the
gasoline distribution system. EPA’s
guidelines impose responsibilities on
various parties in the gasoline industry.
Persons who produce or import gasoline
(refiners and importers) are responsible
for assuring that the gasoline is tested
and that the accompanying
documentation accurately reflects
oxygen content. Persons who transport,
store, or sell gasoline (refiners,
importers, blenders, distributors,
resellers, retailers, wholesale purchaser-
consumers}) have various
responsibilities associated with assuring
that only oxygenated gasoline is sold or
dispensed for use in control areas.
Terminal owners and operators are
responsible for assuring that the oxygen
content of the gasoline they receive,
handle, or dispense is accurate.
Retailers and wholesale purchaser-
consumers are responsible for assuring
that gasoline intended for sale during
the control period contains at least 2.0
percent oxygen by weight. v

All parties in the gasoline distribution
network who are located or do business.
within a control area, and whose
product is eventually sold into the
control area for ultimate use, should be
required to keep records concerning

. certain day-to-day activities. Under

these guidelines, refinérs and importers
should be required to keep a copy of all
the tests that are performed on batches

‘of gasoline prior to shipment, as well as

copies of the bills of lading or transfer
documents for each batch. Carriers and
distributors should be required to keep
copies of the documents which
accompany every batch of gasoline their
em‘rlo'yees handle. Terminal owners

and operators and CARs and Blender
CARs (in an averaging program) should
be required to keep records of both the
gasoline they receive from upstream’

parties, as well as copies of all the tests
performed and records created before
the gasoline was transferred to a
downstream party.

The Utah oxygenated gasoline
regulations require registration and
recordkeeping procedures consistent
with the intent of EPA oxygenated
gasoline pro%ram guidelines.

EPA guidelines also require that CARs
commission an annual attestation
engagement 2, performed by either an
internal duditor or independent
Certified Public Account (CPA). The
guidelines also specify that the
standardized forms, specifying agreed-
upon procedures for the conduct of the
attest engagement, for use by the
internal auditor or CPA be provided by
the state. :

The Utah oxygenated gasoline
regulations require an attestation
engagement following each control
period, conducted by a qualified
internal auditor or a qualified
independent CPA, consistent with the
EPA oxygenated gasoline program
guidelines.

4. Prohibited Activities

EPA'’s credit program guidelines
contain provisions designed to ensure
that gasoline that fails to meet the 2.0%
by weight minimum oxygen content
requirement is not available for use
within a control area. Generally, CARs
or blender CARs may not transfer
gasoline for use in a control area that

. contains less than the minimum percent

of oxygen by weight to parties who are .
not themselves registered as CARs or
blender CARs. Under EPA’s credit
program guidslines, regulated parties,
including refiners, importers, oxygenste
blenders, carriers, distributors, or
resellers may not fail to comply with
recordkeeping requirements. 13 '

Prohibited activities under the Utah
oxygenated gasoline regulations are
consistent with the intent of EPA
oxygenated gasoline program
guidelines.
5. Transfer Documents

EPA'’s credit program guidelines
specify that transfer documents should
include the following information: date

12 When an averaging program is implemented,
each CAR and Blender CAR should be required to
submit reports to the states detailing certain
activities during the control period. Information
should be included specifying the following: the
volumes of gasoline bought, sold and transferred:
volumes and of oxygenates bought, sold, and
transferred; number of credits bought, sold or
transferred; and a detailed demonstration of how ~
credits were calculated.

13 EPA’s recommended provisions for prohibited
activities are found at pages 59-61 of the credit

program guidslines. :
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of the transfer, name and address of the
transferor, name and address of the
transferee, the volume of gasoline which
is being transferred, the proper
identification of the gasoline as
oxygenated or nonoxygenated, the -
location of the gasoline at the time of
the transfer, the type of oxygenate, and
the oxygen content of the gasoline (for
transfers upstream of the control area
terminal and for transfers between
CARs, include the oxygenate volume of
the gasoline). Records are to be kept in
a location where they are available for
state review.

Transfer document requirements
under the Utah oxygenated gasoline
regulations are consistent with EPA
oxygenated gasoline program
guidelines.

6. Enforcement and Penalty Schedules

State oxygenated gasoline regulations
must be enforceable by the state
oversight agency. EPA recommends that
states visit at least 20% of regulated
parties during a given control period.
Inspections should consist of product
sampling and record review. In
addition, each state should devise a
comprehensive penalty schedule.
Penalties should reflect the severity of a
party’s violation, the compliance history
of the party, as well as the potential
environmental harm associated with the

_violation.

The Utah oxygenated gasoline
regulation is enforceable by the Division
of Air Quality. Violation of any
regulation or rule gnforced under the
Utah Air Conservalion Act may result in
a civil penalty not to exceed $10,000 per
day. Any person knowingly in violation
of this regulation for more than 30 days
after-been notified in writing by the
Executive Secretary is guilty of an
offense and subject to a fine not to
exceed $25,000 for each day of violation
in the case of a first offense and not
more than $50,000 for each day of
violation in the case of subsequent
offenses. The legal authority concerning
penalties is contained in the Utah Code,
Utah Air Conservation Act, Sections 19—

2-115 thru 19-2-120.

"~ Utah's oxygenated gasoline regulation
provides for inspection of all registered
parties, control area retailers, and
control area wholesale purchaser-
consumers. Inspection may include
sampling, testing and calculation of
oxygen content consistent with methods
approved by EPA. Additionally, the
State may review documentation

“relating to the oxygenated gasoline
program and ensure labels are affixed to
pumps in accordance with the State
oxygenated gasoline regulations.

Utah does not commit to a specified
percentage of the stations to be sampled
and tested for compliance with
minimum oxygenate requirements, but
EPA feels the requirement of an
attestation engagement following each
control period mitigates this deficiency
by providing for compliance
calculations showing that the oxygen
content requirements have been met. In
addition, the State employs a full-time

" inspector to oversee the oxygenated

gasoline program.
7. Test Methods and Laboratory Review

EPA’s sampling procedures are
detailed in appendix D of 40 CFR part
80. EPA has recommended, in its credit
program guidelines, that states adopt
these sampling procedures. Utah has
adopted EPA sampling procedures.

Each state regulation must include a
test method. EPA’s guidelines
recommend the use of the OFID test,
although parties may elect to use
ASTM-D4815-89 or another method, if
approved by EPA. Utah's regulation
requires the use of the OFID test as
specified in appendix C of EPA
oxygenated gasoline credit program
guidelines, the ASTM-D4815-89
method and alternative test methods as
approved by the Executive Secretary. In
his letter submitting this regulation to
EPA, Governor Bangerter committed to
not allow the use of any alternative
methods until these methods had been
concurred upon by EPA.

EPA has established an interim testing
tolerance, which states appropriate
ranges for credit and per-gallon
programs. 14 As EPA states in the
memorandum, for a credit program,
such as adopted by Utah, the purpose of
the testing is to determine whether the
gasoline contains less than 2.0 percent
oxygen by weight. Utah has not formally
adopted testing tolerances, but is using
tolerances consistent with those in the
EPA memo.

8. Labeling

EPA was required to issue Federal
labeling regulations under section
211(m)(4) of the Act. These regulations,
published in the Federal Register on
October 20, 1992 15, required the
following statement be posted for a per-
gallon program or credit program with
minimum oxygen content requirement:

*“The gasoline dispensed from this pump is
oxygenated and will reduce carbon monoxide
pollution from motor vehicles.”

‘14 Sea Memorandum dated October §, 1992 from
Mary T. Smith, Director, Field Operations and
Support Division to State/Local Oxygenated Fuels

~ Contacts.

15 See footnote 3.

The Federal regulation also specifies
the appearance and placement
requirements for the labels. EPA
labeling regulations require that the
posting be in block letters of no less
than 20-point bold type. The color of the
letters should contrast with the
background upon which they are
placed. The label is to be placed on the
upper third of the vertical surface of the
pump on each side with gallonage and
dollar amount meters.

EPA has stronigly recommended that
states adopt their own labeling
regulations, consistent with the Federal
regulation. Utah has adopted labeling
regulations which EPA considers
approvable. In addition to the required
Federal language, Utah requires the type
of oxygenate blended, and offers
resellers the option to include the dates
in which oxygenated gasoline is
dispensed from the pump, to be
indicated on the pump label as follows:

Option 1 *The gasoline dispensed from
this pump is oxygenated and will reduce
carbon monoxide pollution from motor
vehicles. This gasoline contains up to
(specify maximum percent by volume) (fill in
the blank with specific oxygenate or specific
combination of oxygenates in concentration
of at least one percent}.”

Option 2 “The gasoline dispensed from
this pump is oxygenated and will reduce
carbon monoxide pollution from motor
vehicles. This gasoline contains up to
(specify maximum percent by volume) {fill in
the blank with specific oxygenate or specific
‘combination of oxygenates in concentration
of at least one percent) from Nevember 1
through February 29.”

I1. Request for Public Comments

The EPA is soliciting public
comments on this notice and on issues
relevant to EPA’s proposed action. :
Comments will be cansidered before
taking final action. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the address above.
Comments must be received on or
before November 19, 1993.

The revisions are being proposed
under a procedure called “parallel
processing” (47 FR 27073). If the
proposed revisions are substantially
changed in areas other than those
identified in this notice, EPA will
evaluate those changes and may publish
a revised NPR. If no substantial changes
are made other than those cited in this
notice, EPA will publish a final
rulemaking notice on the revision. The
final rulemaking action by EPA will
occur only after SIP revisions have been
adopted by Utah and submitted to EPA
for incorporation into ‘the SIP. Parallel
processing will reduce the time
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necessary for final approval of these SIP
revisions by 3 to 4 months.

IV. Proposed Action

EPA is proposing to approve the
revisions to the Montana SIP and the
revisions to the Utah SIP, both for
oxygenated gasoline programs meeting
the requirements of section 211(m) of
the Act.

V. Executive Order 12291

The OMB has exempted this rule from
the requirement of section 3 of
Executive Order 12291.

VI. Regulatory Flexibility
Under the Regulatory Flexibility Act,

5 U.S.C. 600 et. seq., EPA must prepare -

a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
- that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over population of less
than 50,000. )

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing, Therefors,
because the Federal SIP-approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the Act,
preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A. 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
dioxide.

Authority: 42 U.S.C. 7401-7671q.

Dated: September 24, 1993.

Jack McGraw, '

Acting Regional Administrator.

[FR Doc. 93-25759 Filed 10-19-83; 8:45 am]
. BILLING CODE 6580-50-F

40 CFR Part 52

[OR-29-1-5829; FRL-4790-8]
Approval and Promulgation of State
Implementation Plans; Oregon

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: Environmental Protection
Agency (EPA) is propdsing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Oregon. This revision implements an
oxygenated gasoline program in the
Clackamas, Jackson, Multnomah,
Washington and Yamhill counties, and
an eleven by twelve mile area .
sur.ounding Klamath Falls and a nine
mile by nine mile area surrounding
Grants Pass. This SIP revision was
submitted to satisfy the requirement of
section 211(m) of the Clean Air Act as
amended by the Clean Air Act
Amendments of 1990 (the Act) which
requires all carbon monoxide
nonattainment areas with a design value
of 9.5 parts per million (ppm) or greater
based generally on 1988 and 1989 air
quality monitoring data to implement an
oxygenated gasoline program. The
intended effect of this action is to
propose approval of the oxygenated
gasoline program. This action is being
taken under section 110 of the Clean Air
Act.

DATES: Comments must be received on
or before November 19, 1993.

ADDRESSES: Written comments should
be addressed to: Montel Livingston, SIP
Manager, Air and Radiation Branch
(AT-082), United States Environmental
Agency, 1200 6th Avenus, Seattls,
Washington 98101,

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at: Air and Radiation Branch
(Docket # AK2-1-5480), United States
Environmental Protection Agency, 1200
Sixth Avenue (AT-082), Seattle,
Washington 98101, and Department of
Environmental Quality, Vehicle
Inspection Program, 1301 SE., Morrison
Street, Portland, Oregon 97214
FOR FURTHER INFORMATION CONTACT:
Christi Les, Air and Radiation Branch
(AT-082), United States Environmental
Agency, 1200 Sixth Avenue, Seattle,
Washington 98101, (206) 553-1814,

SUPPLEMENTARY INFORMATION:
L Introduction

Motor vehicles are significant
contributors of carbon monoxide
emissions. An important measure
toward reducing these emissions is the

use of cleaner-burning oxygenated
gasoline. Extra oxygen enhances fuel
combustion and helps to offset fuel-rich
operating conditions, particularly
during vehicle starting, which are more
prevalent in the winter. -

Section 211(m) of the Act requires
that various states submit revisions to
their SIPs and implement oxygenated
gasoline programs by no later than
November 1, 1992. This requirement
applies to all states with carbon
monoxide nonattainment areas with
design values of 9.5 parts per million or
more based generally on 1988 and 1989
data. Each state’s oxygenated gasoline
program must require gasoline for the
specified control area(s) to contain not
less than 2.7 percent oxygen by weight
during that portion of the year in which
the areas are prone to high ambient
concentrations of carbon monoxide.
Under section 211(m)(2), the oxygenated
gasoline requirements are to generally
cover all gasoline sold or dispensed in
the larger of the Consolidate
Metropolitan Statistical Area (CMSA) or
the Metropolitan Statistical Area (MSA)
in which the nonattainment area is
located. Under section 211(m)(2), the
length of the control period, to be
established by the EPA Administrator,
shall not be less than four months in
length unless a state can demonstrate
that, because of meteorological
conditions, a reduced control period
will assure that there will be no carbon
monoxide exceedances outside of such
reduced period. EPA announced
guidance on the establishment of
control periods by area in the Federal
Register on October 20, 1992,

In addition to the guidance on
establishment of control period by area,
EPA has issued additional guidance
related to the oxygenated gasoline
program. On October 20, 1992 EPA
announced the availability of ,
oxygenated gasoline credit program
guidelines in the Federal Register.
Under a credit program, marketable
oxygen credits may be generated from
the sale of gasoline with a higher oxygen
content than is required (i.e. an oxygen
content greater than 2.7 percent by
weight). These oxygen credits may be
used to offset the sale of gasoline with
a lower oxygen content than is required.
Where a credit program has been
adopted, EPA’s guidelines provide that
no gallon of gasoline should contain less
than 2.0 percent oxygen by weight.

EPA issued labeling regulations under
section 211(m){4) of the Act. These
labeling regulations were published in
the Federal Register on October 20,
1992.
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11. Background for this Action

Portland, Grants Pass, Klamath Falls
and Medford are designated
nonattainment for carbon monoxide and
classified as moderate with design
values based on 1988 and 1989 data.
Under section 211(m) of the Act, Oregon
was required to submit a revised SIP
under section 110 and part D of title |
of the Act which includes en
oxygenated gasoline program for Grants
Pass,’Klamath Falls, Medford and
Portland by November 15, 1982. On
November 16, 1992 the Director of the
Oregon Department of Environmental
Quality (ODEQ) submitted to EPA a
revised SIP including the oxygenated
gasoline program that was adopted by
the Environmental Quality commission
on October 16, 1992 and went into effect
on November 1, 1992, EPA summarizes
its analysis of the state submittal below.
A more detailed analysis of any
inconsistencies between the state
submittal and EPA’s regulation is
contained in a Technical Support
Document (TSD), which is available
from the Region 10 office, listed in the
Addresses section.

Type of Program and Oxygen Content
Requirement

As discussed above, section 211(m)(2)
of the Act requires that gasoline sold or
dispensed for use in the specified

"control areas contain not less than 2.7
percent oxygen by weight. Under
section 211(m)(5), the EPA
Administrator issued guidelines for
credit programs allowing the use of
marketable oxygen credits. Oregon has
elected to adopt a regulation requiring
control area responsible parties (CARs)
to supply an average of at least 2.7 -
percent oxygen for each control area
serviced. A CAR is defined as a person
who owns oxygenated gasoline which is
sold or dispensed from a control area
terminal, A blender CAR is, in general,
a party downstream from a terminal
who blends oxygenates into gasoline or
who otherwise changes the oxygen
content of the gasoline intended for use
in a control area,

To achieve an average of 2.7 percent
oxygen, a blender will be allowed to
supply a minimum of 2.0 percent
oxygenate gasoline and a maximum of
3.7 percent. Each gallon of fuel pumped
by the retailer must have a minimum of
2.0 percent oxygen. Trading of oxygen
credits is allowed. The following -
sections of this notice address some
specific elements of the state's
submittal, Parties desiring more specific
information should consult the TSD.

Applicability and Program Scope

Section 211(m)(2) requires oxygenated
gasoline to be sold during a control
period based on air quality monitoring -
data and established by the EPA
Administrator. Oregon has established a
control period of November through
February which is consistent with the
EPA guidance.

All gasoline sold or dispensed for use
within a given control area and during
a given control period must comply
with the average 2.7 percent oxygen
content requirement and must contain

. not less than 2.0 percent oxygen by

weight. Marketable oxygen credits may
only be used or traded within the
boundaries of the control area in which
they were created, and only during the
apglrx;cable control period.

gon's oxygenated gasoline
program has an “‘averaging period”
scheme. Under an averaging period
scheme, all gasoline sold or dispensed
within the control areas during a given
averaging period must comply with the
2.7 percent average oxygen content’
standard. The averaging period in
Oregon’s program is four months. .

e Federal CAA requires oxygenated
gasoline sold in the entire county of
nonattainment areas that are
Metropolitan Statistical Areas (MSAs).
Maedford and Portland Oregon are MSAs
and therefore, the Oregon oxygenated
gasoline regulations require oxygenated
gasoline to be sold in Clackamas,
Jackson, Multnomah, Washington and
Yamhill counties. Klamath Falls and
Grants Pass are nonattaiment areas but
are not MSAs, In this case, EPA
guidance requires the nonattainment
areas be control areas, as a minimum,
Oregon regulation requires oxygenated

.gasoline in an eleven by twelve mile

area surrounding Klamath Falls and a
nine mile by nine mile area surrounding
Grants Pass. Both areas incorporate the
entire nonattainment area thus meeting
EPA guidance. ODEQ believes use of
county boundaries in Grants Pass and
Klamath Falls would impose an .
unnecessary burden of record keeping
and liability on small service stations
quite distant from the CO nonattainment
areas. Sale of nonoxygenated fuel from
these outlying stations outside of Grants
Pass and Klamath Falls is not expected
to significantly impact ambient CO
concentrations within the
nonattainment areas. On the other hand,
other planning boundaries such as the
urban growth boundaries are of irregular
shape and are difficult for the public to
identify. They also exclude soma close-
in service stations that are inside the
square and rectangular areas. This could
produce undesirable competition

.considered desira

between oxygenated fuels and
nonoxygenated fuels stations and lead
to an erosion of CO benefits if
oxygenated fuels gurchase is not

le by the consumer.

Registration and Reporting
Requirements

EPA's credit program guidelines
specify that all parties intending to trade
marketable oxygen credits should
register with the state at least 30 daysin
advance of each control season. The 30
day time period is intended to allow the
state flexibility and is a suggested
provision. Upon acceptance, CAR
identification numbers should be issued
by the state. EPA guidelines specify that

"no party should be allowed to generate,

trade, buy or sell credits without a CAR
identification number.

Within at least 30 days before the
control period in which a person meets
the definition of CAR or blender CAR,
that person shall petition for registration
as a CAR or blender CAR. A person may
petition for registration as a CAR or
Blender CAR after the beginning of the
control period but should also do so at
least 30 days before conducting
activities as a CAR or blender CAR.
ODEQ will issue a unique identification
number within 30 days after submission
of a registration application. All
terminals, distributors and service
stations which service control areas
during the control period will be
required to register with ODEQ and
receive a permit. A fee will be assessed
of the registrants to support the ODEQ’s
efforts. Terminals will be assessed an
annual fee of $5,700, distributors an
annual fee of $500 and service stations
an annual fee of $100. These funds will
support the ODEQ's annual budget of
$220,000. This assures that there is no
conflict with the Oregon constitution’s
restriction on the use of fuel taxes.

EPA has also specified that records
should be retained by all parties in the
gasoline distribution system. EPA’s
guidelines impose responsibilities on
various parties in the gasoline industry.

- Persons who produce or import gasoline

(refiners and importers) are responsible -
-for assuring that the gasoline is tested
and that the accompanying
-documentation accurately reflects
oxygen content. Persons who transport,
store, or sell gasoline (refiners, :
importers, blenders, distributors,
resellers, retailers, wholesale purchaser-
consumers) have various
responsibilities associated with assuring
that only oxygenated gasoline is sold or
dispensed for use in control areas,
Terminal owners and operators are
responsible for assuring that the oxygen
content of the gasoline they receive,
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handle, or dispense is accurate.
Retailers and wholesale ?urchaser-
consumers are responsible for assuring
that gasoline intended for sale during
the control period contains at least 2.0
percent oxygen by weight.

All parties in tg'e gasoline distribution
network who are located or do business
within a control area, and whose
product is eventually sold into the
control area for ultimate use, should be
required to keep records concerning
certain day-to-day activities. Under
these guidelines, refiners and importers
should be required to keep a copy of all
the tests that are performed on batches
of gasoline prior to shipment, as well as
copies of the bills of lading or transfer
documents for each batch. Carriers and

distributors should be required to keep

copies of the documents which
accompany every batch of gasoline their
emc{)loyees handle. Terminal owners
and operators and CARs and blender
CARs (in an averaging program) should
be required to keep records of both the
gasoline they receive from upstream
parties, as well as copies of all the tests
performed and records created before
the gasoline was transferred to a
downstream party. Oregon meets these
requirements.

A guidelines also require that CARs
commission an annual attest
engagement, performed by either an
internal auditor or independent
Certified Public Account (CPA). The
guidelines also specify that the
standardized forms, specifying agreed-
upon procedures for the conduct of the
attest engagement, for use by the .
internal auditor or CPA be provided by
the state.

ODEQ, in an attempt to reduce
excessive paperwork, is not requiring an
annual "‘attest engagement” as included
in the EPA guidelines. Instead, attest
engagements will be used only for
defense, at the option of the blender
CAR. If performed, the attest .
engagement shall consist of performing
the agreed upon procedures set forth in
the guidelines in accordance with the
Association of Independent Certified
Public Accountants’ statements on
standards for Attestation Engagements
and using statistical sample design
parameters provided by EPA.

Oregon believes the combination of
blender records review conducted by
the state enforcement personnel and the
Oregon tax credit program should
combine to ensure adequate compliance
documentation. Oregon currently has an
oxygenated gasoline tax credit of five
cents per gallon for ethanol blends. This
credit should provide incentive for the
use of oxygenated fuels even in areas
and during periods when oxygenated

fuel is not required. Parties taking”
advantage of the Oregon tax credit must
file monthly reports with the State
Motor Vehicles Division to support
payment of a reduced state fuel tax.
Submission of these records should
reinforce compliance with averaging
reports. ODEQ would be able to cross
reference with these records.

ODEQ plans on doing extensive
annual review of gasoline blender
records to insure compliance. Also, the
Oregon Department of Transportation’s
five cent per gallon tax credit for
ethanol oxygenated gasoline supplies
incentive for industry to use oxygenated
gasoline to the 3.5 volume percent level
even without regulatory requirement.
Given these circumstances, EPA
approves of this approach for the state
of Oregon.

Prohibited Activities

EPA’s credit program guidelines
contain provisions designed to ensure
that gasoline that fails to meet the 2.0
percent by weight minimum oxygen
content requirement is not available for
use within a control area. Generally,
CARs or blender CARs may not transfer
gasoline for use in a control area that
contains less than the minimum percent
of oxygen by weight to parties who are
not themselves registered as CARs or
blender CARs. Under EPA's credit
program guidelines, regulated parties,
including refiners, importers, oxygenate
blenders, carriers, distributors, or
resellers may not fail to comply with
recordkeeping requirements.

Oregon’s rule specifies that at the end
of the control period, the CAR must
report to the state the blending activities
and will be liable for a penalty from
ODEQ if the average (with credits} is
less than 2.7 percent. If a fuel dispenser,
for example, is found dispensing fuel of
less than 2.0 percent oxygen in a control
area during a control period, all parties
that owned the fuel from the CAR to the
station will be considered responsible
parties, including the CAR itself.
Oregon’s rule meets all of the above
guidelines.

Transfer Documents

EPA'’s credit program guidelines
specify that transfer documents should
include the following information: date
of the transfer, name and address of the
transferor, name and address of the
transferee, the volume of gasoline which
is being transferred, the proper
identification of the gasoline as
oxygenated or nonoxygenated, the
location of the gasoline at the time of
the transfer, the type of oxygenate, and
the oxygen content of the gasoline (for
transfers upstream of the control area

terminal and for transfers between
CARs, include the oxygenate volume of
the gasoline). Records are to be kept in
a location where they are available for
state review. Oregon meets EPA’s
recommendation.

Oregon has included requirements
related to transfer documentation in its
regulation. These transfer document
requirements will enhance the
enforcement of the oxygenated gasoline
regulation, by providing a paper trajl for
each gasoline sample taken by state
enforcement personnel.

Enforcement and Penalty Schedules

State oxygenated gasoline regulations-
must be enforceable by the state
oversight agency. Each state should
devise a comprehensive penalty
schedule. Penalties should reflect the
severity of a party’s violation, the
compliance history of the party, as well
as the potential environmental harm
associated with the violation.

. At the end of the control period, the
CAR must report to the state the
blending activities and will be liable for
a penalty from ODEQ if the average
(with credits) is less than 2.7 percent. If
a fuel dispenser {i.e. service station), for
example, is found dispensing fuel of
less than 2.0 percent oxygen in a control
area during a control period, all parties
that owned the fuel from the CAR to the
station will be considered responsible
parties, including the CAR itself.
Violations of oxygenated fuels’ rules
will be Class II as defined in OAR 340
Division 12. Penalties will range from a
minimum of $400 per day per violation
to maximum of $10,000 per day per
violation depending on the severity of
the violation and violator’s past record
of compliance.

Test Methods and Laboratory Review

EPA'’s sampling procedures are
detailed in appendix D of 40 CFR part
80. EPA has recommended, in its credit
program guidelines, that states adopt
these sampling procedures. Oregon has
adopted EPA sampling procedures.

Each state regulation must include a
test method. EPA’s guidelines
recommend the use of the OFID test,
although parties may elect to use
ASTM-D4815-89 or another method, if
approved by EPA. Oregon has elected to
use the ASTM 4815-89 or other test
methods determined by ODEQ and EPA
as being an equivalent.

EPA has established an interim testing
tolerance, which states appropriate
ranges for credit and per-gallon
programs (See Memorandum dated
October 5, 1992 from Mary T. Smith).
As EPA states in that memorandum, the
purpose of the testing in a credit
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program is to determine if 8 sample
meets the 2.0 percent minimum oxygen
content requirement and to determine
whether the documentation that
accompanied that gasoline is correct.
For a per-gallon program, the purpose of
the testing is to determine whether the
gasoline contains less than 2.7 percent
oxygen by weight. Oregon has
established that during the control
period and in each control area,
oxygenated gasoline blenders must
supply an average of at least 2.7 percent
oxygen for each control area serviced.
To achieve an average of 2.7 percent
oxygen a blender will be allowed to
supply a minimum of 2.0 percent

~ oxygenate gasoline and a maximum of
3.7 percent. Each gallon of fuel pumped
by the retailer must have a minimum of
2.0 percent oxygen.

Labeling

EPA was required to issue Federal
labeling regulations under section
211(m)(4) of the Act. These regulations,
published in the Federal Register on
October 20, 1992, required the following
statement be posted for a per-gallon
program or credit program with
minimum oxygen content requirement:

""The gasoline dispensed from this
pump is oxygenated and will reduce
carbon monoxide pollution from motor
vehicles.” The Federal regulation also
specifies the appearance and placement
requirements for the labels.

A has strongly recommended that
states adopt their own labeling
regulations, consistent with the Federal
regulation. Oregon has adopted labeling
regulations that differ from the Federal
regulation in the following way(s). The
lettering on the label is in block style of
at least 20 point bold type and the label
is being placed on each side of the
dispenser from which the gasoline can
be dispensed and on the upper one half
of the dispenser, in a position that will
be clear and conspicuous to the
consumer. :

Also, Oregon’s regulation requires a
second label which shows the type of
oxygenate(s) and the exact (plus or
. minus 0.5%) or maximum use
concentration by volume of oxygenates
in the gasoline. EPA appraves Oregon’s
labeling requirement.

EPA'’s review of the material indicates
that the state has adopted an oxygenated
gasoline regulation in accordance with
the requirements of the Act. EPA is
proposing to approve the Oregon SIP
revision for an oxygenated gasoline
program, which was submitted on
November 16, 1992. EPA is soliciting
public comments on the issues
discussed in this notice or on other
relevant matters. These comments will

be considered before taking final action.
Interested parties may participate in the
Federal rulemaking procedure by
submitting written comments to the
EPA Regional office listed in the
Addresses section of this document.

III. Proposed Action

EPA is proposing to approve this
revision to the Oregon SIP for an

~ oxygenated gasoline program,

IV. Administrative Review

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214~2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 revisions from the
requirements of section 3 of Executive
Order 12291 for a period of two years
(54 FR 2222). EPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. OMB has
agreed to continue the temporary waiver
until such time as it rules on EPA’s
request.

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709). )

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP will be
considered separately in light of specific
technical, economic and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under Executive Order 1229, today's
action is not “major.” It has been
submitted to the Office of Management
and Budget for review.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Ozone, Volatile organic
compounds.

Authority: 42 U.S.C. 7401-7671q.
Dated: October 1, 1993,
Gerald A. Emison,
Acting Regional Administrator.
{FR Doc. 93-25765 Filed 10~19-93; 8:45 am]
BILLING CODE 6580-50-F

40 CFR Part 52
[TX-28-1-5946; FRL—4791-2]

Conditional Approval and
Promulgation of Implementation Plan
State of Texas Transportation Control
Measures (TCM) Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Praposed rulemeking.

SUMMARY: This-action proposes tq
conditionally approve a revision to the
Texas State Implementation Plan (SIP)
for the attainment of National Ambient
Air Quality Standards (NAAQS) for
ozone in the Houston-Galveston-
Brazoria (hereinafter called Houston)
nonattainment area. This revision
provides for the adoption and
implementation of TCMs for meeting
requirements of the Clean Air Act (CAA)
as amended in 1990. This SIP revision

- is a commitment for purposes of

offsetting any growth in emissions from
the growth in vehicle miles travelled

. (VMT) or number of trips and to attain

reduction in motor vehicle emissions, in
combination with other emission
reduction requirements, as necessary to
comply with reasonable further progress
(RFP) milestones and attainment
requirements of the CAA. The State of
Texas submitted this SIP revision to
satisfy the statutory mandate, found in
section-182 of the CAA, that requires the
State to submit a SIP revision which
identifies and adopts specific
enforceable TCMs to offset any growth
in emissions from growth in VMT or
number of vehicular trips in severe
ozone nonattainment areas. The EPA is
proposing to conditionally approve this
SIP revision under section 110{k)(4) of
the CAA. The proposed conditional
approval is based on a commitment by
the Governor to the timely adoption and
implementation of a TCM program for
meeting all requirements of the CAA
and submission of a schedule for timely
implementation of TCMs for offsetting
VMT emissions. The rationale for the
conditional approval and other
information are provided in this
document.

DATES: Comments on this proposed
action must be received in writing on or
before November 19, 1993.

ADDRESSES: Comments should be
submitted to the EPA Region 6 address
indicated. Copies of the State’s
submittal and other relsvant
information are available for inspection
during normal business hours at the
following locations. Interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
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before the visiting day by contacting
Thomas Diggs, Chief, Planning Section
(6T-AP), Air Programs Branch, Air,
Pesticides, and Toxics Division,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, telephone (214) 655-7214;
or Texas Natural Resource Conservation
Commission, Air Quality Planning,
12124 Park 35 Circle, Austin, Texas
78753, telephone (512) 808-1000.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Behnam, P. E.; Air Programs Branch,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, telephone (214) 655-7247.
SUPPLEMENTARY INFORMATION:

Requirements for SIP Approval

Section 182(d)(1)(A) of the CAA
requires States containing ozone
nonattainment areas classified as
“severe” pursuant to section 181(a) of

~ the CAA to adopt TCMs and

transportation control strategies to offset
any growth in emissions from growth in
VMT or number of vehicle trips and to
attain reductions in motor vehicle
emissions (in combination with other

.emission reduction requirements) as

necessary to comply with the CAA’s
RFP milestones and attainment
requirements. The requirements for
establishing a VMT Offset program are
discussed in the General Preamble to
Title I of the CAA (57 FR 13498) April
16, 1992, in addition to section
182(d)(1)(A).

Section 110(k) of the CAA contains
provisions governing the EPA's review
of SIP submittals. Once found to be
complete or deemed complete by the
passage of time, the EPA can take one
of three actions on VMT Offset SIP
submittals, If the submittal satisfactorily
addresses all of the required VMT Offset
elements, the EPA shall grant full
approval. If the submittal contains: (1) A
commitment from the Governor or the
Governor’s designee to take the required
actions; (2) a schedule establishinga -
date certain for taking the required
actions, with the date not being later

.than one year from the time the EPA

will issue a final conditional approval;
and (3) evidence that a public hearing
was held on the commitments, the EPA
may grant conditional approval. Ses
July 22, 1992, memorandum from
Michael M. Shapiro, Deputy Assistant
Administrator for Air and Radiation,
entitled ** Guidelines for State .
Implementation Plan (SIP) Submittals
Due November 15, 1992." Finally, if the
submittal fails to adequately address or
commit to address one or more of the
mandatory VMT Offset elements, the
EPA shall issue a disapproval.

Requirements for VMT Emission Offset

Section 182(d)(1)(A) of the CAA
requires that, in order to gain full
approval, a VMT Offset SIP submittal
must:

(1) Identify and adopt specific
enforceable TCMs and transportation
control strategies to offset any growth in
emissions from growth in VMT or
number of vehicle trips;

(2) Identify and ad t specific
enforceable TCMs amf transportation
contrel strategies that obtain reductions
in motor vehicle emissions in
combination with other emission
reduction requirements as necessary to
comply withi RFP milestones;

F&msider, choose from among, and
im loment the measures specified in
section 108(f) of the CAA as necessary
to demonstrate attainment of the
NAAQS:; and

(4) Ensure adequate access to
downtown, other commercial, and

residential areas, and that emissions and .

congestion are reduced rather than
relocated.

Section 182(d)(a)(A) requires that
States submit this SIP revision by
November 15, 1992, in order to ensure
that projected motor vehicle volatile
-organic compounds (VOC) emissions
will never be greater during the ozone
season in any given year than during the
preceding year’s ozone season, When
growth in VMT or number of vehicle
trips would otherwise cause a motor
vehicle emissions upturn, that upturn
must be prevented. The emissions level
at the point of potential upturn becomes
a ceiling on motor vehicle emissions.
While this requirement is simple in
concept, its application could encourage
areas to delay VMT or emissions
reduction measures suitable for use as
offsets until the trend in motor vehicle
emissions reaches its minimum point
and is about to turn upwards. To
implement the VMT offset provision
while avoiding this counterproductive
incentive for delay, the EPA looks for
State compliance with the following
approach: if projected motor vehicle
emissions during the ozone season in
one year are not higher than during the
ozone season the year before, given the
control measures in the SIP, the VMT
Offset requirement is satisfied.

However, if the State plans to
implement control measures over and
above those specifically required by the
CAA and those required to demonstrate
RFP and attainment earlier than would
be necessary and sufficient to prevent
an emissions upturn, a projected
subsequent growth-related increase to
the level of emissions that would occur
if these measures were scheduled later

will not be considered to violate the
requirement to offset emissions due to
growth in VMT or number of vehicle
trips. The latter situation will be viewed
as a temporary reduction in emissions to
a level below that which is required by
the provision, rather than an increase
above the required level, with no effect
on emissions at or after the point at
which offsetting measures become
essential to compliance.

The EPA will approve a SIP revision
as meeting this provision despite a
forecasted upturn in vehicle emissions,
as long as motor vehicle VOC emissions
in the ozone season of a given year do
not exceed a ceiling level which reflects
a hypothetical strategy of implementing
otherwise specifically required
measures on schedule and saving offset
measures until the point at which VMT
growth would otherwise cause an
emissions upturn, The ceiling level is
therefore defined (up to the point of
upturn) as motor vehicle emissions that
would occur in the ozone season of that
year, with VMT growth, if all measures
for that area in that year were
implemented as required by the CAA.
When this curve begins to turn up due
to growth in VMT or vehicle trips, the
ceiling becomes a fixed value.

The ceiling line would include the
effects of Federal measures such as new
motor vehicle standards, Phase II Reid
Vapor Pressure controls, and
reformulated gasoline, as well as CAA-
mandated SIP requirements such as
enhanced inspection and maintenance,
the fleet clean-fuel vehicle program, and
the employer trip reduction program,
The ceiling line would also include the
effects of forecasted growth in VMT and
vehicle trips in the absence of new

-discretionary measures to reduce them.

The ceiling line must, in combination
with projected emissions from
nonvehicle sources, satisfy the RFP.
uirements for the area. Any VMT

uctwn measures or other actions to
reduce motor vehicle emissions adopted
since November 15, 1990, and not
specifically required for the area by
another provision of the CAA, would
not be included in the calculation of the
ceiling line.

Forecasted motor vehicle emissions
must be held at or below the minimum
level of the ceiling line after the ceiling
line reaches its minimum level. If an
area implements offset measures early,
the forecasted emissions will be less
than the ceiling line, and forecasted
motor vehicle emissions could increase
from one year to the next, as long as
forecasted emissions never exceed the
ceiling line.
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Basis for Conditional Approval

Section 182(d)(1)(A) requires that
specific, enforceable measures selected
by the State be submitted by November
15, 1992, along with a demonstration
that they are adequate to offset any
growth in emissions from growth in
VMT or number of trips, which the EPA
interprets to mean adequate to hold
vehicle emissions within the ceiling .
described above. It also states that these
measures, beyond offsetting growth in
emissions, shall be sufficient to allow
total area emissions to comply with the
RFP and attainment requirements.
These requirements create a timing
problem. Ozone nonattainment areas
affected by this provision are not
otherwise required to submit a SIP
demonstration which predicts
attainment of the 1996 RFP milestone
until November 15, 1993, and likewise
are not required to demonstrate post—
1996 RFP and attainment until
November 15, 1994. The EPA does not
believe that Congress intended the offset
growth provision to advanca the dates
for these broader submissions. Even _
without the requirement that the offset
growth measures be sufficient to allow
overall RFP and attainment in
conjunction with other measures, the
EPA believes that the November 15,
1992, date would not allow sufficient
time to develop a set of measures that
would comply with the offset growth
provision over the long term.

To address this timing problem so as
to allow a more coordinated and
comprehensive planning process, the
EPA will accept committal SIP revisions
for the offset growth requirement under
the conditional approval authority of
section 110(k){4) of the CAA as
discussed in this document under
“Requirements for SIP Approval”. This
will allow States one year from EPA
conditional approval of the committal
revision, but not beyond November 15,
1994, to submit the full revision
containing sufficient measures in
specific and enforceable form.

State Submittal

The EPA z:signated the Houston area
as a “‘severe’’ nonattainment area for the
ozone NAAQS. Section 182(d)(1}(A) of
the CAA requires the State of Texas to
implement specific enforceable TCMs
and transportation control strategies for
offsetting growth in emissions from the
VMT growth in this nonattainment area.
The State of Texas has not submitted a
full TCM SIP revision for fulfilling the
requirements of section 182(d)(1)(A) of
the CAA as discussed earlier in this
document; however, the Governor has
submitted a committal SIP in order to

address the statutory requirements as
specified in the General Preamble for
Implementation of Title I of the CAA (57
FR 13498) April 16, 1992. The ‘
submittal, dated November 13, 1992,
includes a commitment for adoption
and submission of a full TCM SIP for
the Houston nonattainment area, and a
schedule which contains the milestones
for submission of a final SIP revision no
later than November 15, 1994. A public
hearing on the submittal was held by
the State on September 2, 1992, in
Houston, in accordance with 40 CFR
part 51, § 51.102. The State’s actionis *
consistent with the three criteria for
conditional approval that has been cited
earlier in this document.

The schedule commits the State to
submit an interim SIP revision by
November 15, 1993, which will include
certain selected TCMs, regulatory
development, and RFP in addressing
partially the requirements of the CAA
specified in section 182(d)(1)}(A). In
addition, the State is committed to
submit its final specific enforceable
TCMs, transportation control strategies,
and other requirements for offsetting
any growth in emissions from the
growth in VMT or number of trips for
attaining reduction in motor vehicle
emissions in combination with other
emission reduction requirements no
later than November 15, 1994. It should
be noted that the final TCM SIP must be
submitted to the EPA one year from the
final approval date of the conditional
approval, but no later than November
15, 1994, whichever comes first.

Proposed Action

The EPA is proposing to conditionally
approve the Texas TCM committal SIP
under section 110(k)(4) for the Houston
ozone nonattainment area. This
proposed conditional approval is based
on review and evaluation of the
Governor’s submission of November 13,
1992, as commitments that the State of
Texas will submit an interim TCM SIP
revision including the legal authority to
the EPA no later than November 15,
1993, and a full TCM/VMT Offset
demonstration SIP by November 15,
1994, The EPA’s review and evaluation
of the committal SIP shows that the
State’s submittal is appropriate for
conditional approval under section
110(k) of the CAA and meets the three
criteria which have been outlined.in
this document. As indicated at the
outset of this document, the EPA will
consider any comments from all parties
received by November 19, 1993.

This proposal is also intended to
clarify provisions of the CAA under
sections 179(a), (b), ar}d 110(m). The

EPA is required to take certain actions
concerning the deficient SIPs,
nonsubmittals, and failure to comply
with the schedule provided in the
committal SIPs. If the State fails to meet
the applicable interim milestones in its
commitment prior to the EPA’s final
action on the commitment, the EPA
proposes, in the alternative, to
disapprove the committal SIP as failing
to comply with section 110(k})(4),
because the EPA believes Texas could
not meet the November 15, 1993, and/
or November 15, 1994, submission dates
should the interim milestones not be
met. If the EPA takes final conditional
approval on the commitment, the State
must meet its commitment to adopt
specific and enforceable TCMs, and
submit these requirements to the EPA
within the time specified in its schedule
once the EPA has conditionally
approved this commitment. If the State
fails to adopt or submit the required
rules to the EPA by November 15, 1993,
this approval will become a disapproval
upon EPA notification of the State by a
letter. Upon notification by the EPA to
Texas that this committal SIP is
disapproved, this committal will no
longer be a part of the approved Texas
SIP. The EPA will subsequently publish
a notice indicating that the commitment
has been disapproved and withdrawn
from the SIP. In addition, if the EPA
issues a final disapproval or the
conditional approval is converted to a
disapproval, the sanctions clock under
section 179(a) will begin. This clock
will begin at the time the EPA issues a
final disapproval and notifies the State
by letter that a conditional approval has
been converted to a disapproval. If the
State does not submit a SIP, and the
EPA does not approve the SIP on which
the disapproval was based within 18
months of the disapproval, the EPA
must impose one of the sanctions under
section 179(b}—highway funding
restrictions or the offset sanction.
Pursuant to section 110(m), the EPA has
discretionary authority to impose
sanctions at any time after a final
disapproval. In addition, the final
disapproval triggers the Federal
Implementation Plan requirement under
section 110(c).

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et.seq., the EPA must
prepare a regulatory flexibility analysis

_ assessing the impact of any proposed or

final rule on small entities (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
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profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.
Conditional approvals of SIP submittals
under section 110 and subpart I, part D,
of the CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefors, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
any small entities affected. Moreover,
dus to the nature of the Federal-State
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the :
economic reasonableness of State
action. The CAA forbids the EPA to base
its actions concerning SIPs on such
grounds (Union Electric Co. v. U.S.
E.P.A., 427 U.S. 248, 256-66 (S. Ct.
1976); 42 U.S.C. 7410(a)(2)).

If conditional approval is converted to
a disapprova! urder section 110(k),
based on the State’s failure to meet the
commitment, it will not affect any
existing State requirements applicable
to small entities. Federal disapproval of
the State submittal does not affect its
State-enforceability. Moreover, the
EPA'’s disapproval of the submittal does
not impose a new Federal requirement,
Therefore, the EPA certifies that such a
disapproval will not havs a significent
impact on a substantial number of small
entities because it does not remove
existing State requirements, nor does it
substitute a new Federal requirement.

This action has been classified as a
Table Two action by the Regional
Administrator under the procedures
published in the Federal Register (FR)
on January 19, 1989 (54 FR 2214-2225).
On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table Two and Table Three SIP
revisions (54 FR 2222) from the
requirements of section 3 of Executive
Order 12291 for a period of two years.
The EPA has submitted a request for a
permanent waiver for Table Two and
Three SIP revisions. The OMB has
agreed to continue the temporary waiver
until such time as it rules on the EPA’s
request.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxids,
Hydrocarbons, Incorporation by
reference, Nitrogen dioxide, Ozone,
Sulfur oxides.

Authority: 42 U.S.C. 7401-7671q.

Dated: September 24, 1993.
A. Stanely Meiburg, .
Acting Regional Administrator.
[FR Doc. 93-25763 Filed 10-19-93; 8:45 am]
BILLING CODE 6580-50-F

40 CFR Part 180

[PP 4F3011 and PP 7F3496/P567; FRL~
4638-8) ’

RIN 2070-AC18
Pestlicide Tolerances for Cypermethrin

AGENCY: Environmental Protecticn
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes the
establishment of tolerances for residues
of the pesticide chemical cypermethrin
[(1) alpha-cyano(3-
phenoxyphenyl}methyl {t)-cis, trans-
3(2,2-d?$loroethenyl)-2,'2-
dimethylcyclopropanecarboxylate] in or
on the raw agricultural commodities
(RACs) cabbage at 2.0 parts per million
(ppm) and onions at 0.1 ppm. This
regulation proposes to establish
meaximum permissible levels for
residues of the pesticide chemical
requested pursuant to petitions
submitted by FMC Corp.

DATES: Written comments, identifiad by
the document control number [PP
4F3011 and PP 7F3498/P567], must be
raceived on or before November 18,
1983.

ADDRESSES: Written comments,
identified by the document control
number, may be submitted to: Public
Response Section, Field Operations
Division (7566C), Office of Pesticide
Programs, Environmental Protection

. Agency, 401 M St., SW.,, Washington,

DC 20460. In person, bring comments
to: Rm. 1128, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA,
Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information"
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential

" may be disclosed publicly by EPA

without prior notice. All written

comments will be available for public

inspection in Rm. 1128 at the Virginia

ad(g'ess given above, from 9 a.m. to 4

.m., Monday through Friday, excluding
al holidays. 4

FOR FURTHER INFORMATION CONTACT: By
mail: George T. LaRocca, Product
Manager (PM) 13, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 202, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, 703-305-
6100.

SUPPLEMENTARY INFORMATION: EPA
issued notices in the Federal Register of
February 8, 1984 (49 FR 4840) and May

-13, 1987 (52 FR 18019), which

announced that FMC Corp., 1735
Market St., Philadelphia, PA 19103, had
submitted pesticide petitions (PP)
4F3011 and 7F3498 proposing to amend
40 CFR part 180 by establishing
tolerances for residues of cypermethrin
[(z) alpha-cyano-(3-
phenoxyphenyl)methyl (t)-cis, trans-
3(2,2-dichloroethenyl)-2,2-
dimethylcyclopropanecarboxylate] and
its metabolites dichlorovinyl acid
(DCVA) and m-phenoxybenzoic acid
(MPB-Acid) an eramide under
section 408(b) ofxg Federal Food, Drug
and Cosmetic Act (21 U.S.C. 346a(b)) in
or on the raw agricultural commodities
cabbage at 1.5 parts per million {ppm)
and bulb onions at 0.1 ppm,
respectively. ]

The petition for cabbage (PP 4F3011)
was subsequently amended as
announced in the Federal Register of
August 7, 1985 (50 FR 31917) to
increase ths tolerance leve} to 2.0 ppm.

Since the available field residue
studies indicate that there will be low
levels of metabolic residues in the
terminal residues (this is the total
amount of pesticidal residue on the crop
at the time of harvest), the Agency
concluded that the tolerance expression
regulate only the parert compound
{cypermethrin) and not the metabolites
as initially requested.

The Agency issued a conditional
registration for cypermethrin for use on
cotton with an expiration date of
December 1, 1988 (see the Federal
Register of June 15, 1984 (49 FR 24864),
January 9, 1985 (50 FR 1112), and
September 27, 1985 (50 FR 39100)). This
conditional registration was
subsequently amended to include
pecans and lettuce and extended to
November 15, 1993. One of the
conditions of registration was the
submission of an aquatic field study to
determine the effect of cypermethrin on
aquatic life. Due to the conditional
status of the registration, tolerances
have been established for cypermethrin
on a temporary basis on cottonseed,

ecans, lettuce, meat, fat, and meat
yprodicts of hogs, horses, cattle, goats,
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sheep, and milk to cover residues
expected to be present from use during
the period of conditional registration.
The Agency is proposing to extend the
tolerances for cypermethrin and other
synthetic pyrethroid insecticides
conditionally registered for use on
cotton and other affected commodities
until November 15, 1994, and notice of
this action appears elsewhers in this
issue of the Federal Register. To be
consistent with the conditional
registration status for cypermethrin on
cotton, pecans, and lettuce the Agency
proposes to establish these tolerances
with an expiration date of November 15,
1994, to cover residues expected to be

. present during the period of conditional
registration. :

he data submitted in the petition

and other relevant material have been
evaluated. The toxicology data
considered in support of the tolerances
include the following:

1. A 13-week rat feeding study with
a no-observed-effect level (NOEL) of 75
parts per million (ppm, estimated 3.8
mg/kg/day) for pharmacological effects
(increased microsomal enzyme activity)
and a NOEL of 150 ppm (estimated 7.6
mg/kg/ day) for decrease in body weight.

2. A 13-week dog feeding study with
a NQEL of 500 ppm (estimated 13 mg/

~ kg/day). Diarrhea, behavioral signs of
nervous system effects and deaths
resulted in males and females receiving
the next highest dose of 1,500 ppm
(estimated 38 mg/kg/day).

3. A rabbit teratology study; no
developmental toxicity at 30 mg/kg/day
{highest dose tested). '

4. A rat teratology study; no
developmental toxicity at 70 mg/kg/day
(highest dose tested).

5. A 1-year dog oral dosing study (by
capsule) with a-NOEL of 1.0 mg/kg/day
and gastrointestinal tract disturbances at
5.0 mg/kg/day. Definite nervous system

- eoffects at 15 mg/kg{:iay (HDT).

6. A 2-year rat chronic feeding/
carcinogenicity study with a NOEL of
150 ppm (estimated 7.6 mg/kg/day) and
a lowest effect level (LEL) of 1,500 ppm
(estimated 76 mg/kg/day). Weight loss
and general changes in blood elements
and cholesterol levels were noted at the
LEL. Not carcinogenic up to and
including 1,500 ppm (HDT).

7. A lifetime (97 weeks in males and
101 weeks in females) mouse
carcinogenicity study with positive
neoplastic response in lung tissue, .
based on the occurrence of increased
incidence of lung benign adenomas
tumors in mice at 1,600 ppm (estimated
230 mg/kg/day) (see discussion below).

8. Two multigeneration rat
reproduction studies. The first
demonstrated a NOEL of 50 ppm

{estimated 2.5 mg/kg/day) and a LEL of
150 ppm (estimated 7.5 mg/kg/day) for
decreased body weight gain in maturing
pups. There were no effects on
reproductive performance. The second
study also indicated decreased pu
weig{xt gain at 100 ppm (estimated 5
mg/kg/day) and 500 ppm (estimated 25
mg/kg/day}, but there were no adverse
effects in reproductive performance.

9. An acute hen neurotoxicity study
with no evidence of delayed type
neurotoxicity at 10 mg/kg (HDT).

10. The mutagenicity/genstic toxicity
data base consists of an Ames
mutagenicity assay, not mutagenic in
TA-98, TA-100, TA-1537, TA-1538, TA-
1535 with and without metabolic
activation; a host-mediated assay, not
mutagenic at 50 mg/kg; a dominant-
lethal study, not mutagenic at 25 mg/kg
(single dose) or 10.0 mg/kg (5
consecutive doses); and a bone marrow
cytogenic study, not mutagenic at 40
mg/kg.

g Agency has concluded that the
data available for cypermethrin provide
limited evidence for carcinogenicity in
female mice and has classified the
pesticide as a Category C carcinogen
(possible human carcinogen with
limited evidence of carcinogenicity in
animals) in accordance with Agency
guidelines, published in the Federal
Register of September 24, 1986 (51 FR
33992). Based on a review by the Health
Effects Division Peer Review Committee
for Carcinogenicity of the Office of
Pesticide Programs, the Agency has
determined that a quantitative
carcinogenic estimation of human risk
based on Q* calculations is not
appropriate for the following reasons:

ermethrin produced benign lung
adenomas at the ﬁighest dose level
tested in only one sex and species of
animal (female mice). Although the
observed increase in lung adenomas
exceeded historical control values for
similar tumors by a small margin, the
committee did not consider the finding
to be of major importance for the
following reasons: (1) Lung adenomas
are tumors of relatively common
occurrence in mice; (2) the tumors did
not show progression to carcinomas; (3)
the tumors did not occur with a reduced
latency; (4) the tumors did not appeer in
a compound-related increase in male
mice or in rats of either sex with
adequate dose level; and (5) the
compound itself was not mutagenic.

Instead of a quantitative cancer risk
assessment using a Q*, EPA will
characterize the additional risk
represented for new uses of
cypermethr